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The Rights
International
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There are 8,000 languages spoken accompanied by similar number ofdistinct ethnic
groups worldwide, while at the same time the Organization of United Nations comprises
approximately 200 states. A discrepancy between a number of ethnic communities and

sovereign political agents in the international arena implies that many ethnic, language
or religious minority groups seek recognition and protection within states they inhabit. As
a part of human rights agenda minority rights are guaranteed at the international level.

Although the current international system presents a large set of provisions relevant to the
protection of minorities, its main weakness is the fact that majority of them are not legally
binding. This paper provides an introductory review on the minority protection regimes

which have developed in the main international institutions (i.e. the United Nations.
Council of Europe, Organization for Security and Cooperation in Europe and the Euro-

pean Union) in response to the demands of minority groups.
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1. Introduction

Inadequately solved issue of minority pro-
tection may disrupt peace and stability of states.
This hypothesis has been promoted in works ofnu-
merous scholars and also in documents of interna-
tional organizations since the beginning of 1990s
and the occurrence of violent ethnic conflicts that
took place in that decade. I Indeed, after the fall of
communism at the end of 1980s and the occurrence
of ethnic conflicts in early 1990s which took place
in multiethnic federations of socialist states but also
in Rwanda, East Timor and Sri Lanka, minority is-
sues have become much more discussed topic in
the international agenda.
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The first part of this analysis on minority
rights in international law will offer a theoretical
framework for defining the concept of' minority I.

This part of the present article will offer a brief
overview of the historical development of the mi-
nority protection. The second part of the article will
define several concepts relating to minority protec-
tion: definition of minority, a notion ofnon-discrimi-
nation, importance of recognition by majority and
significance of preserving minority's identity. This
part of the article will introduce the issues such as
affirmative action and divergence in individual and
collective rights. In the third part the article will
describe existing, globally and regionally accepted
international documents regarding minority protec-
tion passed by the United Nations and the main
European international organizations .
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2. Rights Pertaining
to Minority Rights

2.1. Definition of minority

There is no common consent upon a defini-
tion of minority in international instruments. Fur-
thermore, the word is interpreted differently in dif-
ferent societies. A number of contemporary schol-
ars are reluctant to use the term 'minority' claim-
ing this term was closely connected with the League
of Nations system and therefore is obsolete. Oth-
ers, on the contrary, argue that since minority im-
plicates the group of people that is numerically
smaller than the dominant group, this leaves out
non-dominant groups that are majorities in their
countries. Therefore, the following changes of the
term were suggested: 'communities',
'communalities', 'social groups' , and recently even
the term 'peoples'.' National minorities are "nei-
ther the authentic reproduction of their 'mother
people', although they are tied to their people par-
ticularly by language and culture, nor a reflection
of the sociological and ideological satisfaction of
the dominant people, to whom they are linked by
their geographical situation and economic, cultural,
historical and political features."? Therefore, they
deserve an exceptional accomplishment of their
preserving and fostering in the state they inhabit,
though the kin-states as well shape minority poli-
cies."

General agreement has not been achieved
even in some international documents dealing with
the issue of minority protection. Despite the fact
that the title of the UN Declaration on the Rights of
Persons belonging to National or Ethnic, Religious
and Linguistic Minorities (hereinafter: UN Decla-
ration) should imply the definition of the national
minority, the UN has failed to agree upon a defini-
tion of what constitutes a minority. Some explain
that attempting to find a precise statement would
deny certain rights to certain groups of people in
some countries. Furthermore, efforts to define the
concept of minority have been unsuccessfully un-
dertaken within the Council of Europe. The Coun-
cil of Europe 's (hereinafter: CoE) Framework Con-
vention for the Protection of National Minorities
(hereinafter: FCNM), the only existing legally bind-
ing international instrument for minority protection,
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contains no definition of the notion "national mi-
nority". Pragmatic approach has been adopted since
member countries ofCoE were not capable of mus-
tering general support to a common definition.
However, the Proposal for an Additional Protocol
on the Rights of National Minorities to the Euro-
pean Convention on Human Rights and Fundamen-
tal Freedoms (hereinafter: ECHR) contained defi-
nition of a "national minority group." According to
the proposal the expression "national minority" re-
fers to a "group of persons in a state who reside on
the territory of the state and are citizens thereof"
mainly longstanding.firm and long-lasting ties with
a state; display distinctive ethnic, cultural. religious
or linguistic characteristics; are sufficiently repre-
sentative. although smaller in number than the rest
of the population of the state or of a region a/the
state. "5

The other legal definitions differ from
Capotorti's in minor respects, and follow his "gen-
eralline of dernarcation'" keeping the following el-
ements of a definition: citizenship or a residence in
the territory of a state that is granting minority sta-
tus, numerical inferiority, non-dominate position,
sense of solidarity among minority members who,
in the same time have will to survive and preserve
their distinguishing characteristics (language, reli-
gion, ethnicity). Therefore, in the absence of the
precise definition of minority in international law,
we can conclude that the existence of a minority is
a question of fact and not of definition. However,
the absence of the exact definition of minority in
international law can be substituted by the saying
that belonging to a national minority is a matter of
a person's individual choice.'

2.2. Recognition and Identity

In the absence ofthe precise definition of the
concept of minority in the international level, it is
up to each state to recognize a certain group of their
citizens as minority and provide for their protec-
tion, since the~state of majority population, not a
national 'mother state' bears the responsibility of
minority rights realization.' Recognition of minori-
ties within states is the precondition for their rights.
Correspondingly, the numerical size of the group,
its economical strength, its homogeneity, territorial
location and density, as well as its claims based
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mostly on its historical past and sometimes on the
changed contemporary conditions" are relevant fac-
tors for the maintenance and recognition of the
minority identity."

Minority is a group with linguistic, ethnic or
cultural characteristics, which distinguish it from
the majority. Minority group usually does not only
seek to preserve its identity but also tries to give
stronger expression to that identity. While for the
dominant group in a society (majority), their par-
ticular identity is transparent and not perceived by
them as a specific identity, for non-dominant groups
(minorities); their identity is always experienced as
particular and as specific to them as members of a
group. The basic claim of the identity argument is
that race, ethnicity, and culture are central to de-
cent identity of a human being. Own culture is im-
portant element of the life, thus minority cultures
must be given special protection so that all mem-
bers of the society will have equal opportunities
and if they continue to exist. Preservation of the
culture and identity of minority groups, together
with manifestation of religion should include meas-
ures to preserve the way of life associated with the
use of land resources, especially in the case of in-
digenous peoples." The enjoyment of those rights
may require legal measures of protection and meas-
ures to ensure the effective participation of mem-
bers of minority communities in political and
societal decisions which affect them.

2.3. Prohibition of Discrimination
and Positive Measures

Prohibition of discrimination is a fundamen-
tal principle of human rights, contained in majority
of human rights instruments. J IThis fundamental and
general principle is a manifestation of the principle
of equality and means the equal protection of the
law far all. Principle of non-discrimination requires
that any right set forth by legislation shall be se-
cured without discrimination on any ground such
as sex, race, color, language, religion, political or
other opinion, national or social origin, association
with a national minority, property, birth or other sta-
tus. The International Convention on the Elimina-
tion of All Forms of Racial Discrimination, regard-
ing non-discrimination measures, obliges states to
"prohibit and bring to an end, by all appropriate
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means, including legislation as required by circum-
stances, racial discrimination by any persons, group
or organization.?" Alexander Morawa, depending
on the status of the non-discrimination norm in the
framework of a treaty and its language, makes dis-
tinction between 'non-discrimination' as an acces-
sory right -meaning equality safeguarded merely
with respect to the other substantive rights enumer-
ated in the treaty, and as an independent right to
equality demanding material justice."

Nevertheless, a mere application of the non-
discrimination principle may not be sufficient to
achieve equality in fact. Therefore, states are re-
quired to take positive actions, or special measures
to preserve minority existence. A number of newly
established states in 1990s re-actualized the ques-
tion of minority protection because a good portion
of them engaged in ethnic conflicts. For that rea-
son it is considered that particularly those states
should create, in the course of nation building, more
egalitarian societies allowing minorities to have
their identity preserved by affirmative measures or
positive discrimination, which wary form state to
state." Some of those measures foreseen for mi-
nority inclusion might include promotion of the
employment of minorities in the public administra-
tion and institutions, double voting systems in the
parliamentary elections, etc.

3. Existing International
Mechanisms for

Minority Protection

3.1. United Nations

The developed concept of human rights
launched by the Organization of United Nations
(hereinafter: UN) in 1948 in its Universal Declara-
tion is mainly concerned with individual protection
of rights resulting in the blurred approach to the
minority rights protection. IS The list of fundamen-
tal rules of the equal enjoyment of rights and non-
discrimination incorporated in the UN documents
dealing with minority rightsprimajacie looks quite
impressive but articles prescribing minority protec-
tion usually lack enforcement mechanisms." Mi-
nority rights have achieved great affirmation in the
Article 27 ofthe ICCPR that gives a guarantee "in
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those States in which ethnic, religious or linguistic
minorities exist, persons belonging to such minori-
ties shall not be denied the right, in community with
the other members of their group, to enjoy their
own culture, to profess and practice their 011'11 reli-
gion, or to use their own language. " Since it was
not specified which minorities can enjoy the pro-
tection, Article 27 is a kind of compromise "skil-
fully worded, but ambiguous in content. In its lit-
eral wording, the article appears to confer rights
only on individuals, but in fact it allows the exer-
cise of collective rights.?!' What is probably most
important about this particular article is that "it gov-
erns the exercise of all rights, whether protected
under the Covenant or not, which the State party
confers by law on individuals within its territory or
under its jurisdiction, irrespective of whether they
belong to the minorities specified in Article 27 or
not.?" This is especially important with regard to
the fact that some State parties claim that they have
no minorities. Nonetheless, as a result of the Arti-
cle 27 they are not allowed to discriminate on
grounds of ethnicity, language or religion.

The 1992 United Nations Declaration on the
Rights of Persons belonging to National or Ethnic,
Religious and Linguistic Minorities is generally seen
as the consequence of events occurred after the fall
of communism. The Declaration contains a list of
rights in favour of persons belonging to ethnic, na-
tional, religious or linguistic minority, and obliges
State parties "to protect the existence and the na-
tional or ethnic, cultural, religious and linguistic
identity of minorities within their respective terri-
tories and encourage conditions for the promotion
of that identity.'"? The weak point of Declaration is
lack of precise states' obligations. Nevertheless,
although it is not a legally binding document, but
simply a political declaration, it represents one of
the first international documents that attempted to
promote protection of minority rights, and there-
fore "carries very considerable moral authority.?"

3.2. Council of Europe

In addition to global system of the UN, the
achievements in the European legislative system
make this continent the starting point for a regional
instrument on minorities. The minority protection
at European level is achieved through joined ef-

forts of the Council of Europe (hereinafter: CoE)
and the Organization for Security and Cooperation
in Europe (OSCE) and lately by the limited activi-
ties of the European Union (hereinafter: EU).

However, the process of setting a legislative
framework on minority protection within these or-
ganizations is ongoing and has faced many diffi-
culties. In the first part of this section the article
discusses relevant provisions of a basic legal in-
strument of the CoE and later a scope of commit-
ment of two bodies of the Council of Europe in
minority protection: the European COUl1on Human
Rights and the European Commission for Democ-
racy through Law. Subsequently, the article dis-
cusses effects of existing CoE instruments for mi-
nority protection: the European Convention on
Human Rights, the Framework Convention for the
Protection of National Minorities and the European
Charter for Regional and Minority Languages.

3.2.1. Minority Rights
Provision in the ECHR

The Convention for the Protection of Human
Rights and Fundamental Freedoms (hereinafter:
ECHR) represents a catalogue of civil and political
rights and freedoms. Since the Convention's entry
into force in 1953 twelve Protocols have been
adopted." The Convention set up a mechanism for
the enforcement of the obligations entered into by
the Contracting States. Three institutions were en-
trusted with this responsibility: the European Com-
mission of Human Rights (set up in 1954), the Eu-
ropean COUliof Human Rights (set up in 1959) and
the Committee of Ministers of the Council of Eu-
rope, the latter one being composed of the Minis-
ters of Foreign Affairs of the member states or their
representatives.

For a very long time consensus on the gen-
eral framework on minority protection has not been
reached within CoE. The ECHR does not guaran-
tee rights that are peculiar to minorities: rights and
freedoms set out in the Convention are, by virtue
of Article 1 of the Convention, secured to "every-
one" within the jurisdiction of the High Contract-
ing Parties. The ECHR contains no minority rights
provision akin to Article 27 of the ICCPR, but in
Article 14, which is the only reference to minori-



not only for the purpose of safeguarding the inter-
ests of the minorities themselves but to preserve a
cultural diversity of value to the whole community.
In their joint opinion, the dissenting judges in the
same case stated that "this consensus ... requires
not only that Contracting States refrain from poli-
cies or practices which discriminate against them
(minorities, op.a.) but that also. where necessary,
they should take positive steps to improve their situ-
ation through, for example, legislation or specific
prograrns.?" In respect to the implementation of
the FCNM the Court stated in this judgment that its
role was a strictly supervisory one.
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ties to be found in ECHR, it prescribes that "the
enjoyment of the rights and freedoms setforth in
this Convention shall be secured without discrimi-
nation 011 any ground such as sex, race. color, lan-
guage. religion. political or other opinion. national
or social origin, association with a national mi-
nority. property. birth or other status. "

In 2000 the Council of Europe promulgated
Protocol No.12 to the ECHR which provides right
to non-discrimination separate from the other sub-
stantive articles. It came into force in 2005 after its
ratification by the ten member states. The linkage
between the ECHR and the Framework Conven-
tion has been further confirmed by a recent pro-
posal discussed at the Parliamentary Assembly of
the Council of Europe to draft an additional proto-
col to the Convention recognizing to the COUlt the
competence to give advisory opinions concerning
the interpretation of the Framework Convention."

3.2.2. European Court
of Human Rights

The European COUlt of Human Rights (here-
inafter: the Court) set up under the ECHR as
amended by Protocol No. 11 is composed of a
number of judges equal to that of the contracting
states. There is no direct way for members of mi-
nority groups to claim minority rights in Strasbourg
Court. Article 14 of the ECHR is not a freestanding
non-discrimination clause like Article 27 of the
ICCPR, and can only be invoked in aid with an-
other Convention right. Furthermore, member States
are permitted a margin of appreciation that is a de-
gree of discretion to accommodate domestic fac-
tors when the Court considers whether Article 14
has been breached. The COUlt has reviewed a great
number of cases concerning minority rights in spite
of the absence of the specific provisions for the
protection of minorities in the Convention in its
Protocols .23

By referring to the Framework Convention
for the Protection of National Minorities, the Court
acknowledged in the case Chapman vs. the United
Kingdom?' emerging international consensus
amongst the Contracting States of the CoE recog-
nizing the special needs of minorities and an obli-
gation to protect their security, identity and lifestyle,

European Court of Human Rights has been
deciding in a number of cases concerning discrimi-
natory treatments of minorities. COUlt'Sjudgment
in the case Willis vs. the United Kingdom stated
that" ... a difference of treatment is discriminatory
if it 'has no objective and reasonable justification',
that is, if it does not pursue a 'legitimate aim' or if
there is not a 'reasonable relationship of propor-
tionality between the means employed and the aims
sought to be realized'. "26 The right not to be dis-
criminated, as guaranteed by the ECHR, was ex-
amined with respect to minority groups in the case
Thlimmemos VS. Greece. Discrimination exists, the
Court ruled, "when States without an objective and
reasonable justification fail to treat differently per-
sons whose situations are significantly different.'?"
The Court found that the Article 14 of the ECHR is
of relevance to the applicant's complaint and ap-
plies in the circumstances of this case in conjunc-
tion with Article 9 thereof. The COUlt considered
in its judgment that the State, having enacted the
relevant legislation, violated the applicant's right
not to be discriminated against in the enjoyment of
his right under Article 9 of the Convention which
deals with the right to manifest ones religious be-
liefs.

The case of Sidiropoulos vs. Greece" has
been considered as a leading case in the Conven-
tion's case-law on minority rights and represents a
"new era" of the Court's approach towards minor-
ity rights. In reaching its conclusion the Court noted
that the aims of the minority association appeared
to be legitimate, finding furthermore that Greek
"democratic society" had to tolerate such minority
associations and even protect and support them ac-
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cording to the principles of international law. What
is particularly interesting is that the Court has re-
ferred in its reasoning in this particular case to the
documents of another international organization,
namely Conference for Security and Co-operation
in Europe (hereinafter: CSCE) Document on Hu-
man Dimension." Court hesitated to evoke the
Framework Convention in this particular ruling
because Greece had not yet ratified the Framework
Convention but was bound by the OSCE instru-
ments. Besides, the CSCE Documents and the
Framework Convention, as specified in the Pream-
ble of the Framework Convention, are closely re-
lated.

3.2.3. Venice Commission

The European Commission for Democracy
Through Law, an expert body of the CoE, was es-
tablished ill 1990, and its main activity is consti-
tutional assistance. The Commission co-operates
with the countries seeking its advice, ami in that
way promotes democracy, human rights and the
rule of law, the basis of all the Council of Eu-
rope's activities. Constitutional assistance to post-
communist countries aiming at conforming their
constitutional arrangements to the standards of
Europe's constitutional heritage also lies within
this institution 's mission. The Venice Commission
proposed in 1991, the European Convention for the
Protection of Minorities.'? However, this insightful
document was not accepted by member States of
the CoE.

3.2.4. Framework Convention
for the Protection of National

Minorities

"Being resolved to protect within their re-
spective territories the existence of national minori-
ties, and considering that the upheavals of Euro-
pean history have shown that the protection ofna-
tional minorities is essential to stability, democratic
security and peace in European continent "31 mem-
ber states of the CoE developed the first actual and
comprehensive legally binding instrument concern-
ing minority protection: the Framework Conven-
tion for the Protection of National Minorities. Rati-
fication by the majority of CoE States indicates
willingness of member states to protect and pro-
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mote the rights of minorities within their borders."
The FCNM has introduced the scheme that minor-
ity communities shall be encouraged and improved
by prescribing legally binding minimum standards
that must be met by States. It has also established
values which states are obliged to implement
through their national institutions such as the right
to full and effective equality, education in minority
languages and effective participation. The Frame-
work Convention has predominantly flexible legal
wording as a result of compromises in its drafting
procedure. The Parliamentary Assembly of the CoE
requires that states applying for membership ofCoE
ratify the FCNM and eventually conform their leg-
islation to the requirements set by FCNM.

The monitoring mechanisms which involve
country visits and constructive dialogue between
CoE governments and minorities are extremely
valuable component of the FCNM. The implemen-
tation of the FCNM has been assessed by the moni-
toring bodies: Advisory Committees, which are
Committee of independent minority rights experts
and the Committee of Ministers of the CoE. This
assessment led to a collection of texts, adopted in a
country-by-country approach, with a legal and po-
litical value. These texts are the fruit not only of an
analysis of the national laws and practice concern-
ing minorities, but also of a continuous dialogue
with government and non-government actors of the
countries concerned."

3.2.5. European Charter for
Regional and Minority Languages

Another contribution of the CoE to minority
protection in its member states was the European
Charter for Regional and Minority Languages (here-
inafter: ECRML), opened for signature in 1992. The
Charter aims at protecting and preserving minority
and regional languages as an essential part of the
European cultural heritage. It defines regional or
minority languages as non-official languages tradi-
tionally used in a country by nationals of that coun-
try who form a group numerically smaller than the
rest of the country's population. The Charter does
not establish any individual or collective rights for
the speakers of minority languages, but the obliga-
tions States take in order to promote and protect
minority languages. However, it is to expect that
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this kind of protection have effects on the commu-
nities using minority languages. The Charter is de-
signed to be used as "r la carte" instrument, allow-
ing each party to the Charter to choose certain
number of provisions which will be transposed to
its domestic legislation and practices. Even non-
member states of the CoE are invited by the Com-
mittee of Ministers" to confirm their legislation to
the Charter.') After ratifying the Charter, parties
undertake a number of obligations in the fields of
education, judiciary, administration and public serv-
ices, media, culture, economy, social life and in the
cross-border exchanges."

3.3. Organization for Security
and Co-operation in Europe

The Organization for Security and Co-opera-
tion in Europe's (hereinafter: OSCE) goals include
the defending human and minority rights and build-
ing of democratic institutions in the member states.
OSCE decisions are merely politically, but not le-
gally binding while membership in the CoE requires
state parties to implement treaties ratified in their
national legislation. The question of minority pro-
tection was on the OSCE agenda from the begin-
ning of its existence. For example, the Helsinki Fi-
nal Act of 1975 prescribed the obligation that the
participating states "on whose territory national
minority exist will respect the right of per SOilS be-
longing to such minorities to equality before the
law. will afford them the full opportunity for the
actual enjoyment of human rights and fundamental
freedoms and will. in this manner, protect their le-
gitimate interests in this sphere. "37

The Copenhagen Declaration of the Confer-
ence on the Human Dimension of the CSCE states
recognized that "respect for the rights of persons
belonging to national minorities is an essential fac-
tor for peace, justice, stability and democracy"."
This document for the first time stated a "possibil-
ity that positive measures, intended to restore real
and effective equality with the majority, may be
taken with respect to minorities without these meas-
ures being considered as discrimination against the
majority"."

The Lund Recommendations on the Effec-
tive Participation of National Minorities in Public
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Life" were adopted by the OSCE in 1999 with the
aim to encourage and facilitate the States to adopt
specific measures to reduce tensions related to na-
tional minorities and thus to serve as a conflict pre-
vention measure. Another two documents made by
the OSCE concern minority protection: the Hague
Recommendations Regarding the Education Rights
of National Minorities and the Oslo Recommenda-
tions Regarding the Linguistic Rights of National
Minorities whose purpose was to provide "a useful
reference for the development of State policies and
laws which will contribute to an effective imple-
mentation of the language rights of persons belong-
ing to national minorities, especially in the public
sphere."?' The Hague Recommendations compre-
hensively address the use of languages of national
minorities in the field of education. The Oslo Rec-
ommendations" attempt to provide a useful refer-
ence for the development of state policies and laws
which will contribute to an effective implementa-
tion of the language rights of minorities, especially
in the public sphere. Finally, the High Commissioner
commissioned a group of experts to develop Guide-
lines on the use of Minority Languages in the Broad-
cast Media in 2003.43 The Guidelines describe the
standards that states should meet, based on general
principles of freedom of expression, cultural and
linguistic diversity, protection of identity, and equal-
ity and non-discrimination.

3.3.1. High Commissioner
on National Minorities

Responding to emerging ethnic conflicts Hel-
sinki Conference in 1992 of the CSCE of that time,
introduced the institution of the High Commissioner
on National Minorities (hereinafter: HCNM) with
the role to mediate in conflicts involving national
minorities at the earliest possible stage. The HCNM
might be perceived as an innovative OSCE's in-
strument put forward to prevent ethno-political dis-
putes." Although one could be confused by the ti-
tle of his post having an impression that the High
Commissioner is intended to function as a national
minorities' ombudsman or as an investigator of in-
dividual human rights violations, this is not the case.
His mandate has a two-fold mission; first, to try to
control and de-escalate tensions in potential ethnic
conflicts and, second, to inform the OSCE coun-
tries whenever such tensions threaten to develop to
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a level at which he cannot contain them with the
means at his disposal. Its mandate could be criti-
cized since it is limited to "an interstate dimension
of minority problems; and minorities that live en-
tirely within one state do not fall under protection
of the early-warning mechanism. "45 The other limi-
tations of his mandate are inability to involve ac-
tively, in a way of the mediator, in already outgo-
ing violent interethnic conflicts or in conflicts that
include terrorist components." The later has been
foreseen because certain Western European states
(e.g. Spain, the United Kingdom) were unwilling
to let the HCNM interfere in their internal issues.

3.4. European Union

Even though protection of human rights.fos-
tering democracy and the rule 0/ law have been
core values of the European Union it has been much
less engaged in the issue of minority protection,
compared with other European international organi-
zations. European integration process has prima-
rily been an economic project and therefore should
not be surprising that attempts for the harmoniza-
tion of legislation of the member states regarding
minorities has only lately taken place within the
latest enlargement." The absence of the minority
paragraph in the EU Charter of Fundamental
Rights," which defines civil, political, economic
and social rights of European citizens and all per-
sons resident in the EU, does not contribute to the
homogeny of the issue. For that reason majority of
minority rights scholars argue that the minority
question in the EU is "mainly about the political
willingness of using legal bases and possibilities
which are already today on the disposal.':"

Respect/or human and minority rights is a
prerequisite for countries seeking to join the Un-
ion. The EU enlargement process takes into account
the protection of minorities because it interprets it
as an important issue of political stability of appli-
cant states. The Amsterdam Treaty also provides
that the applicant countries must respect the princi-
ples set out in Article 6(1) of the EU Treaty (Arti-
cle 49 of the EU Treaty) referring to human rights,
democracy and the rule of law. In addition to this,
the Copenhagen Criteria for Central and Eastern
European countries designed in 1993 for countries
wishing to join the Union, stated that "membership

requires that the candidate country has achieved
stability of institutions guaranteeing democracy, the
rule of law, human rights and the respect for and
protection of minorities.v='The Copenhagen Crite-
ria's demand for a demonstration of the respect for
and protection of minority rights resulted in sig-
nificant adjustments often new member countries'
legislations and practices regarding minorities and
contributed to the consociational power-sharing
models in accession countries. 51 Nevertheless, the
European Union's role in the insistence on the im-
provement of minority protection in the accession
states reveals double standards since some older
EU countries have themselves failed to ratify and
implement the FCNM or even claim that there are
no minorities within their territories." The Draft
Treaty on European Constitution included protec-
tion of minority rights among its fundamental prin-
ciples, thus introducing minority rights in a possi-
bly primary law instrument of the Union.

1
t

4. Conclusion

Undoubtedly, the variety of existing interna-
tional instruments has established the base for the
protection of national minorities. However, the suf-
ficiency of existing normative arrangements in in-
ternational law is dubious.

Even though international instruments insist
on implementation of the general principle of non-
discrimination and of the active implementation of
equality, the absence of binding rules in the major-
ity of written international law documents concern-
ing minority protection makes the issue inad-
equately solved at the international level and lays
emphasis on the state in the protection and promo-
tion of internationally attained obligations.

While international instruments tend to es-
tablish basic rights for minority groups without ex-
plicitly recognizing them, national laws legally rec-
ognize differences and prescribe measures, often
deriving from international law, specifically directed
to minority communities. Apart from legislative
frameworks at national level, very often positive
measures by states are necessary to protect the iden-
tity of a minority and the rights of its members to
enjoy and develop their culture and language and
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to practice their religion. In democratic states com-
mitted to human rights, the accommodation of ex-
isting diversity through the protection of the rights
of minorities constitutes an important matter of

policy and law. Failure to achieve the appropriate
balance may be the source of inter-ethnic tensions
and conflicts.

•
List of acronyms used in the paper:

CoE
CROC
ECHR
ECOSOC
ECRML
EU
FCNM
HCNM
ICCPR
ICESCR
ICERD
OSCE
UN
UNHCR

NOTES

Council of Europe
UN Convention on the Rights of the Child
European Convention for the Protection of Human Rights and Fundamental Freedoms
United Nations' Economic and Social Council
European Charter for Regional and Minority Languages
European Union
Framework Convention for the Protection of National Minorities of the Council of Europe
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op.cit. pp. 13.
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7 Document of the Copenhagen Meeting of the Conference on
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http://www.osce.org/docs/english/1990-1999/hd/cope90e.htm
8 Certain states, e.g. France, Greece and Turkey, refuse to rec-
ognize existence of national minorities in their territories. By
denying their existence, they avoid to apply arrangements and
mechanisms provided in international documents.
9 Snezana Trifunovska (Ed.). Minorities in Europe. Croatia, Es-
tonia and Slovakia. The Hague: T.M.C. Asser Press.1999. pp.
21.

10 That right may include such traditional activities as fishing or
hunting and the right to live in reserves protected by law.
11 Non-discrimination provisions are contained in the United
Nations Charter of 1945 (Arts. 1 and 55), the Universal Declara-
tion of Human Rights of 1948 (Art. 2) and the International Cov-
enants on Civil and Political Rights and on Economic, Social
and Cultural Rights of 1966 (Art. 2). Such provisions also ap-
pear in a number of specialized international instruments, in-
cluding: ILO Convention concerning Discrimination in Respect
of Employment and Occupation No. 111 of 1958 (Art. 1); Inter-
national Convention on the Elimination of All Forms of Racial
Discrimination of 1965 (Art. 1); UNESCO Convention against
Discrimination in Education of 1960 (Art. 1); UNESCO Declara-
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Discrimination based on Religion or Belief of 1981 (Art. 2); and
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13 Alexander Morawa. The Concept of Non-Discrimination: An
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14lbid.
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Article 5 of the UNESCO Declaration on Race and Racial Preju-
dice, Article 5 of the UNESCO Convention against Discrimina-
tion in Education, Article 11 of the Convention on the Prevention
and Punishment of the Crime of Genocide, Articles 2 and 4 of
the International Convention on the Elimination of All Forms of
Racial Discrimination, Article 30 of the Convention on the Rights
of the Child, the Declaration of the Rights of Persons Belonging



34 Treaty parties to the European Charter for Regional and Mi-
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35 Ibid. Art. 20
36 Ibid. Art. 8-14
37 Helsinki Final Act (1975), Principle VII of the "Declaration on
Principles Guiding Relations between Participating States". http:/
Iwww.osce.org/docs/english/1990-1999/summits/
helfa75e.htm#Anchor-29952
38 Copenhagen Declaration of the Conference on the Human
Dimension, June 5-29, 1990.
39 Ibid.
40 The Lund Recommendations on the Effective Participation
of National Minorities in Public Life, http://www.osce.org/hcnm/
documentslrecommendationsllund/index.php3
41 The Oslo Recommendations Regarding the Linguistic Rights
of National Minorities & Explanatory Note, at http://www.osce.org/
hcnm/documents/recommendations/oslo/index.php3
42 http://www.javier-leon-diaz.com/m inoritiesl
the%200sI0%20recommendations.pdf
43 Guidelines on the use of Minority Languages in the Broad-
cast Media, at http://www.osce.org/documents/hcnm/2003/10/
2242_en.pdf
44 Arie Bloed and Pieter Van Dijk (Eds.). op.cit. pp. 17.
45 Hans-Joachim Heintze. Minority Issues in Western Europe
and the OSCE High Commissioner on National Minorities. Inter-
national Joumal on Minority and Group Rights. Volume 7, Issue
4, 2000. pp. 386.
46 Walter A. Kemp (Ed.). Quiet Diplomacy in Action: The OSCE
High Commissioner on National Minorities. The Hague: Kluwer
Law International, 2001,416 pp.
47 For more information see Gabriel von Toggenburg. A Rough
Orientation Through a Delicate Relationship: The European
Union's Endeavors for (its) Minorities, European Integration
online Papers (EloP), Vol. 4. 2000, No. 16, at http://www.wu-
wien .ac.aUeiop/pdf/2000-0 16. pdf
48 The text of the Charter of Fundamental Rights at http://
www.europarl.eu.inUcharter/pdfltext_en.pdf
49 Gabriel von Toggenburg. op. cit. pp. 17.
50 The text of the Copenhagen Criteria at http:// europa.eu.inU
comm/enlargemenUintro/criteria.htm,
51 See Gwendolyn Sasse. EU Conditionality and Minority Rights
in Central and Eastern Europe. Conference "Nations, Minorities
and European Integration", European University Institute, Flor-
ence, May 2004, at http://www.iue.itlSPS/
Workshops%20&%20conferences/PDFfilesl
GwendolynSasse.pdf
52 Out of a total of ten CoE States who have not ratified the
FCNM, four are existing EU members (Netherlands, Belgium,
Luxembourg, France and Greece). These EU member States
continue to fail to ernbrace pluralism and to protect minorities
by failing to implement the FCNM, thus encouraging the pro-
spective new member States such as Turkey to do likewise.
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to National or Ethnic, Religious or Linguistic Minorities.
17 Florence Benoit-Rohmer. op. cit. pp. 23.
18 Supra note 37.
19 Article 1 of the Declaration on the Rights of Persons belong-
ing to National or Ethnic, Religious and Linguistic Minorities.
20 Florence Benoit-Rohmer. Op. cit. pp. 24.
21 Protocols Nos. 1, 4, 6, 7 and 12 added further rights and
liberties to those guaranteed by the Convention, while Protocol
No. 2 conferred on the Court the power to give advisory opin-
ions. Protocol NO.9 enabled individual applicants to bring their
cases before the Court subject to ratification by the respondent
State and acceptance by a screening panel. Protocol No. 11
restructured the enforcement machinery. The remaining
Protocols concerned the organization of and procedure before
the Convention institutions.
22 Council of Europe, Parliamentary Assembly, Debate of 23
January 2001 (3rd Sitting); Rec. 1492(2000) Rights of national
minorities. Stated in Roberta Medda-Windischer. Op. cit. pp. 3.
23 For comprehensive explanation of ECHR's legislation con-
cerning minority rights see Roberta Medda-Windischer. The
European Court of Human Rights and Minority Rights, Journal
for European Integration, Volurne 5, No.3, September 2003.
pp. 249-272. See also Geoff Gilbert. Jurisprudence of the Euro-
pean Court and Commission of Human Rights in 1999 and Mi-
nority Groups. E/CNA/Sub.2/AC.5/2000/CRP.1, 10 April 2000
24 Chapman vs. the United Kingdom, ECH.R. Appl. No. 27238/
95, judgment of 18 January 2001.
25 Ibid., para.se.
26 Eur. Ct. H.R., Appl. 36042/97, Willis v. the United Kingdom,
judgment of 11 June 2002, para. 39.
27 Thlimmemos vs. Greece (2000) 31 EHRR 411, at p 424,
para. 44.
28 Sidiropoulos vs. Greece, ECHR, judgment of 10 July 1998,
D.R.98.
29 Ibid., paragraphs 41 and 44. "The inhabitants of a region in a
country are entitled to form associations in order to promote the
region's special characteristics, for historical as well as economic
reasons. Even supposing that the founders of an association
like the one in the instant case assert a minority consciousness,
the Document of the Copenhagen Meeting of the Conference
on the Human Dimension of the CSCE (Section IV) of 29 June
1990 and the Charter of Paris for a New Europe of 21 November
1990 - which Greece has signed - allow t
hem to form associations to protect their cultural and spiritual
heritage."
30 See Doc. CDL-MIN(93)6 and also the Explanatory Report on
the Proposal for an European Convention for the Protection of
Minorities, Doc. CDL-MIN(93)7.
31 Preamble of the FCNM, European Treaty Series, No. 157.
32 Up to date 37 of the 45 member States of the Council of
Europe have ratified the Convention, giving a pan-European di-
mension to this treaty.
33 For more information on the FCNM see Marc Weller (Ed.).
The Rights of Minorities in Europe: A Commentary on the Euro-
pean Framework Convention for the Protection of National Mi-
norities, Oxford: Oxford University Press, 2005.
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