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Abstract

Migration is one of the most severe problems facing the European Union at
present but, up to now, the EU has not proven very efficient in dealing with the
issue. On the one hand, its primary law lays the ground for a common policy on
migration and asylum and the EU Institutions are all involved in an attempt to
find solutions. On the other hand, European countries are building fences along
their borders, and some norms of the European Treaties seem to preserve
their sovereignty in that field.

In light of the above, this paper analyzes the EU primary norms that can be con-
sidered "in favor" or "against" a common policy on asylum and the actions taken
in the last year by the EU institutions and Member States, with the aim to argue
that it is necessary to deal with the "refugee emergency" at a European level.
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Migration is one of the most severe problems facing the European Un-
ion at present. Every day European citizens witness the crossing of the
Mediterranean Sea and the long journeys on the so-called "Balkan route"
undertaken by hundreds of people in harrowing conditions. These mi-
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grants seek to reach the old continent in a hope that it may give them a
better future than the one they would have in their own countries.

The "refugee crisis", accompanied by the constant fear that the sit-
uation will deteriorate further, poses a number of issues: ranging from
the need to provide financial and structural aid and personnel, to that
of distributing the burden between the regions involved, to the point of
allowing even those territories which are heavily dependent on tourism
- and which often find themselves in the frontline of receiving the im-
migrant flows — to not suffer dramatic losses for their businesses. One
example is the Italian region of Sicily.

The best solution would be an intervention of the international com-
munity which, while respecting the sovereignty of the countries of ori-
gin, could contain the phenomenon by allowing every individual to live
with dignity in his/her home country. In the (hopefully only temporary)
absence of such a solution, it is necessary to deal with the emergency at
a European level or, at least, with a joint action of all its Member States.

Even if the EU primary law lays the ground for a common policy on
migration and asylum, Europe is now building a lot of walls. Some have
been put up in the Balkans, for instance on the borders between Hunga-
ry and Serbia, Hungary and Croatia, Slovenia and Croatia. Another one
was symbolically built during the last two summers, when the French
Gendarmerie rejected migrants at the Italian border and a third one may
be identified with the English Channel.

The more or less symbolic walls on the borders between various
countries belonging to the EU reflect the difficulties that Brussels is en-
countering in the attempt to adopt a common policy to face the emer-
gency. In a wider perspective, they are symptomatic of the hard and
long-lasting challenge that the EU has strived to meet — to act as a single
Entity while respecting, at the same time, the sovereignty claims of its
Member States.

In light of the above, this paper will reflect on the apparent dichot-
omy between the norms of the European Union primary law that en-
courages the development of a common policy on migration and those
allowing the Member States to make their own choices in that field. It
will then briefly consider the actions taken in the last months by the Eu-
ropean institutions on the one side and by the Member States, especially
Croatia, on the other side, supporting the argument that the European
Union needs a common migration policy which should be constructed
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under the balanced entwinement of both the EU common values and
the respect of national sovereignty.

2. The Provision of the EU Primary Law in Favor of the
Development of a Common European Policy on Asylum

Until the entry into force of the Amsterdam Treaty, the EU Member
States were completely independent in shaping their asylum policies.
Asylum and immigration fell under the "Justice and Home Affairs" field
of the Third Pillar, thus under the Member States’ complete jurisdiction
and exclusive competence, with the possibility to solve any interstate
matters through inter-governmental cooperation. The EC/EU only in-
tervened in case of inefficiency of their regulations and practices.

After the Amsterdam Treaty the asylum policy shifted to the first
pillar, leading to greater harmonization. The Nice Treaty gave more
powers on asylum policy matters to the Council and the European Par-
liament, taking "a further step away from the inter-governmental di-
mension” (Baci¢ 2012: 42-49). The Lisbon Treaty finally constitutional-
ized the competences of the European Union in developing an asylum
policy, providing for all related measures to be adopted by the Parlia-
ment and the Council as a part of the ordinary legislative procedure and
also strengthening the powers of the Court of Justice in that field (Baci¢
2012: 55), thus defining "the framework for law-making in the years to
come" (Thym 2013: 718).

Asylum and immigration are now regulated by the V Title of the
Treaty on the Functioning of the European Union, "Area of Freedom,
Security and Justice". This Title is made up of a first chapter on "General
provisions", whose art. 67, par. 2, states "It (the Union) shall ensure the
absence of internal border controls for persons and shall frame a com-
mon policy on asylum, immigration and external border control, based
on solidarity between Member States, which is fair towards third-country
nationals", including stateless persons.

However, it is the second chapter of this Title, "Policy on border
checks, asylum and immigration" that lays the ground for a common
European policy on immigration. To mention only the most relevant
norms, pursuant to art. 77, par. 1: "The Union shall develop a policy in
view to the gradual introduction of an integrated management system for
external borders".
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Pursuant to art. 78: "1. The Union shall develop a common policy on
asylum, subsidiary protection and temporary protection with a view to
offering appropriate status to any third-country national requiring inter-
national protection and ensuring compliance with the principle of non-re-
foulement. This policy must be in accordance with the Geneva Conven-
tion of 28 July 1951 and the Protocol of 31 January 1967 relating to the
status of refugees, and other relevant treaties.

2. For the purposes of paragraph 1, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure,
shall adopt measures for a common European asylum system compris-
ing", among others: "(c) a common system of temporary protection for
displaced persons in the event of a massive inflow".

"3. In the event of one or more Member States being confronted by an
emergency situation characterized by a sudden inflow of nationals of third
countries, the Council, on a proposal from the Commission, may adopt
provisional measures for the benefit of the Member State(s) concerned. It
shall act after consulting the European Parliament".

Pursuant to art. 79 TFEU "1. The Union shall develop a common im-
migration policy aimed at ensuring, at all stages, the efficient management
of migration flows, fair treatment of third-country nationals residing le-
gally in Member States, and the prevention of, and enhanced measures to
combat, illegal immigration and trafficking in human beings.

2. For the purposes of paragraph 1, the European Parliament and the
Council, acting in accordance with the ordinary legislative procedure,
shall adopt measures in the following areas..." among others:

"(c) illegal immigration and unauthorized residence, including remov-
al and repatriation of persons residing without authorization;

(d) combating trafficking in persons, in particular women and chil-
dren.

3. The Union may conclude agreements with third countries for the
readmission to their countries of origin or provenance of third-country
nationals who do not or who no longer fulfill the conditions for entry, pres-
ence or residence in the territory of one of the Member States".

The norms mentioned above seem to allow the European Union to
act as a single interlocutor in defining a policy on asylum and immigra-
tion, especially when facing an emergency, as is the case now. The same
finding stems from some of the basic European principles, contained
not only in the V Title of the TFEU but in all the Treaties.
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Art. 80, the last one of the chapter on "Policy on border checks, asy-
lum and immigration", states: "The policies of the Union set out in this
Chapter and their implementation shall be governed by the principle of
solidarity and fair sharing of responsibility, including its financial impli-
cations, between the Member States. Whenever necessary, the Union acts
adopted pursuant to this Chapter shall contain appropriate measures to
give effect to this principle" thus making the solidarity principle the fil
rouge of the whole policy (Goldner Lang 2013: 8).

As regards the Treaty on European Union, in the V Title, Gener-
al provisions on the Union's external action and specific provisions on
the common foreign and security policy, at the beginning of Chapter 1,
General provisions on the Union's external action, art. 21 par. 1 states
that "The Union's action on the international scene shall be guided by the
principles which have inspired its own creation, development and enlarge-
ment, and which it seeks to advance in the wider world: democracy, the
rule of law, the universality and indivisibility of human rights and fun-
damental freedoms, respect for human dignity, the principles of equality
and solidarity, and respect for the principles of the United Nations Charter
and international law", thus underlining again the role of the solidarity
principle.

Art. 3, par. 2, TEU refers to the need of appropriate measures in the
field of immigration to support the freedom of movement, stating that
"The Union shall offer its citizens an area of freedom, security and justice
without internal frontiers, in which the free movement of persons is en-
sured in conjunction with appropriate measures with respect to external
border controls, asylum, immigration and the prevention and combating
of crime"'.

The approach currently adopted by some EU Member States in deal-
ing with immigration not only fails to respect the solidarity principle
invoked by the Lisbon Treaty about the Union’s external relations and
asylum policy (Favilli 2015: 785), but also diverges from other general
principles of EU law.

That is the case with sincere cooperation, which should guide the re-
lations between Member States (art. 4, par. 3 TEU); subsidiarity, which,
even if referring to the vertical relations between different territorial

1 In the same line, pursuant to art. 3, par. 5, in its external relations the Union shall "contribute
to peace, security, the sustainable development of the Earth, solidarity and mutual respect among
peoples...".

Europske studije - European Studies 2015=1 = (2) = 5-28 9



TANJA CERRUTI: CROATIA AND THE EUROPEAN UNION POLICY MAKING ON IMMIGRATION
IZVORNI ZNANSTVENI RAD = PRIMLJEN: 20.01. 2016.

levels, inevitably recalls the meaning of "help" (art. 5 TEU); and final-
ly non-discrimination, which should apply to European citizens whose
fundamental freedoms are now limited because they live on the Med-
iterranean coasts or along the Balkan route (among others, art. 10, 18,
19 TFEU).

Over the years the European Community and later the European
Union started to elaborate a policy on asylum and immigration also
through the EU secondary legislation, inspired by the solidarity princi-
ple. The main tool of that policy is actually the Dublin system that will
not be analyzed in this paper.

3. What the EU Institutions are Doing for the Purpose of
Developing a Common European Policy on Asylum

As the refugees’ crisis worsens, the European Union has tried to act as
a single entity, in line with the provisions of the Treaties. All its Institu-
tions have been engaged in this sense, as the following brief overview of
the main initiatives shows.

For what concerns the European Commission, in April 2015, at the
meeting of the Foreign and Home Affairs Ministers, Dimitris Avramo-
poulos — Migration, Home Affairs and Citizenship Commissioner - pre-
sented a 10-point plan listing the immediate actions to be undertaken in
response to the crisis situation in the Mediterranean which obtained the
full backing of the joint meeting of the Ministers.

In May, the Commission endorsed the Agenda on Migration. With
the adoption of the Agenda, the European Commission wanted to draw
up new guidelines to face the emergency. It contained various measures
and initiatives for the years to come, some considered as short-term,
others as medium- and long-term priorities. Among them are the pos-
sibility of increasing the financial support for the initiatives that were
already in place and reconsidering the Dublin system. There is also a
reference to the opportunity of temporarily distributing among the EU
Member States the asylum seekers and those refugees who need interna-
tional protection, which appears to be one of the main purposes of the
plan ("the proposal will include a temporary distribution scheme for per-

2 See http://avramopoulos.gr/en/content/joint-foreign-and-home-affairs-council-presentation-
commissioner-avramopoulos-10-point-action-plan-response (last access 30/12/2015). The out-
come of the Council meeting (where the plan is not explicitly mentioned) is contained in 8146/15.
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sons in clear need of international protection to ensure a fair and balanced
participation of all Member States to this common effort™).

The Commission went on monitoring the implementation of the
priorities set in the Agenda and in September 2015 proposed anoth-
er package of concrete measures to handle the crisis. These included,
among various initiatives, the relocation of 120000 refugees from the
more affected countries (see below for the following Council Decision)
and the improvement of the return policy. To that aim, the Commission
presented an EU Action Plan on Return and a Common Return Hand-
book.*

In the following months, the European executive body proposed
several legislative acts with the aim of reforming the Common Euro-
pean Asylum System, through the harmonization of the procedures in
the different Member States® and establishing a Common Resettlement
Framework.®

For what concerns the European Parliament, in December 2014 it
stressed the need of a global approach in the European Parliament reso-
lution of 17 December 2014 on the situation in the Mediterranean and the
need for a holistic EU approach to migration’.

Other resolutions, the European Parliament resolution of 29th April
2015 on the latest tragedies in the Mediterranean and EU migration and
asylum policies and the European Parliament resolution of 10 September

3 Communication from the Commission to the European Parliament, the Council, the European
Economic and Social Committee and the Committee of the Regions. A European agenda on migration,
COM(2015) 240 final, 13/05/2015, point II: 4.

4 European Commission Press Release, Refugee Crisis: European Commission takes decisive
action, 9.09.2015, http://europa.eu/rapid/press-release_IP-15-5596_en.htm, last access 8.01.2016;
Communication from the Commission to the European Parliament and to the Council, EU Action
Plan on return, COM(2015) 453 final, 9 September 2015 and the Return Handbook, which is the
Annex of the Commission Recommendation of 1.10.2015 establishing a common "Return Handbook"
to be used by Member States’ competent authorities when carrying out return related tasks, C(2015)
6250 final.

5 European Commission Press Release, Towards a sustainable and fair Common European
Asylum System, 4.05.2016, http://europa.eu/rapid/press-release_IP-16-1620_en.htm, last access
23.08.2016; European Commission Press Release, Completing the reform of the Common European
Asylum System: towards an efficient, fair and human asylum policy, 13.07.2016, http://europa.eu/
rapid/press-release_IP-16-2433_en.htm, last access 23.08.2016.

6  European Commission Press Release, Enhancing legal channels: Commission proposes to create
common EU Resettlement Framework, 13.07.2016, http://europa.eu/rapid/press-release_IP-16-
2434_en.htm, last access 23.08.2016.

7 2014/2907(RSP), P8_TA-PROV(2014)0105.
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2015 on migration and refugees in Europe were adopted in 2015. In the
first one, among other points, the Parliament "calls on the Member States
to make greater contributions to existing resettlement programs, especially
those Member States which have not contributed anything" and "Calls on
the Commission to establish a binding quota for the distribution of asylum
seekers among all the Member States". In the second one it more explic-
itly "reiterates its calls on the Commission to amend the existing Dublin
Regulation in order to include a permanent, binding system of distribution
of asylum seekers among the 28 Member States" ®

More recently, it adopted the European Parliament resolution of 12
April 2016 on the situation in the Mediterranean and the need for a holis-
tic EU approach to migration, where it broadly analyzed several aspects
related to migration.®

For what concerns ministerial meetings, the Foreign Affairs Council
paid great attention to migration but tried to address the issue from the
point of view of cooperation with third countries, rather than sharing
the burden among the Member States.

The need to strengthen development cooperation, which should
change migration from a necessity into a choice', has thus been reit-
erated many times', along with the opportunity of enhancing the di-
alogue with Partner Countries and Regions and of combating human
trafficking'?.

To that end, European representatives also held joint meetings with
third Countries. On 8" October 2015 the Ministers for Foreign and
Home Affairs gathered at a high-level conference on the Eastern Med-
iterranean/Western Balkan route to meet with their counterparts from
all Western Balkan Countries, Turkey, Lebanon and Jordan, as well as
some International Organizations and European Agencies. The out-
come was a Declaration that reminded all the partners of the need to
"respond collectively with solidarity", respecting international obligations

8  2015/2660(RSP), P8_TA-PROV(2015)0176, points 8 and 9; 2015/2833(RSP), P8_TA-
PROV(2015)0317, point 9.

9  P8_TA-PROV(2016)0102.
10 See the Outcome of the (Foreign Affairs) Council meetings, 26 May 2015, 9240/15.

11 Outcome of the (Foreign Affairs) Council meetings, 26 May 2015, 9240/15; 26 October 2015,
13400/15; 16/17 November 2015, 14120/15 and 14 December 2015, 15278/15.

12 This issue has been discussed also during the ACP-EU Council of Ministers, http://www.
consilium.europa.eu/en/meetings/fac/2015/05/28-29/, last access 03/01/2015.
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and human rights. Increased support for development was promised to
Jordan, Lebanon and Turkey and to affected transit countries; coopera-
tion to fight organized crime was agreed and the will emerged to address
the root causes of forced displacement, especially in Syria.”® Solidarity
was mentioned at this point about the relations between EU and non-
EU countries, but the need to respect the principle and to build a com-
mon European policy on migration was sometimes referred to also on
the domestic front.

In July of the same year the Foreign Affairs Council reaffirmed that
"the implementation of a comprehensive migration policy is a joint under-
taking and shared responsibility for EU institutions and Member States.
The Council is ready to work together with the High Representative and
the Commission in their efforts to carry forward a more active, compre-
hensive and effective external migration policy of the European Union"
and invited "the High Representative and the Commission to report back
to the October Foreign Affairs Council with concrete proposals to support
the implementation of the external dimension of the European Agenda
on Migration, taking into account the European Council statement of 23
April and its conclusions of 25 and 26 June, and ensuring coherence be-
tween internal and external policies to best effect".'*

In September, migration was one of the main items on the agenda of
an informal meeting held in Luxembourg. Before the summit, the Min-
ister of Foreign and European Affairs of the host country recalled the
importance of a European solution to migratory pressure, in the name
of solidarity. The concept of European solidarity was also stressed by
three other Ministers (the French, the Italian and the German one) in a
proposal which underlined the need of achieving a more equitable dis-
tribution of refugees among the EU Member States, thus avoiding that
only four or five of them support the whole burden."

At the meeting held on 12" October 2015, the Foreign Ministers re-
called that "the unprecedented migratory and refugee crisis that the EU

13 See the main results in http://www.consilium.europa.eu/en/meetings/jha/2015/10/08/, last
access 03/01/2016 and the Declaration of the High-level Conference on the Eastern Mediterranean/
Western Balkan route, 9 October 2015, 12876/15.

14 Council conclusions on migration, 20 July 2015, 11041/15, points 4 and 5 and Outcome of the
(Foreign Affairs) Council meetings, 20 July 2015, 11095/15, "Migration", point 4.

15 See Migratory pressure at the heart of statements made ahead of the Informal Meeting of
Ministers for Foreign Affairs of the EU in Luxembourg, 5 September 2015, http://www.eu2015lu.eu/
en/actualites/articles-actualite/2015/09/04-info-gymnich-doorsteps/, last access 30/12/2015.
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is now facing has witnessed a sharp increase of mixed migratory flows
along the Eastern Mediterranean and Western Balkans, in parallel with
a constant flow along the Central Mediterranean route. The Western Bal-
kans have been under increasing pressure... The crises in and beyond our
neighborhood are at the very heart of forced displacement, exacerbated by
other negative factors such as poverty, violations of human rights and poor
socio-economic development, and confirm the need of a comprehensive
and balanced external migration and asylum policy for the EU".'¢

In the following months and up to now, the need to find a solution
to migratory pressure continued to be among the Council’s priorities.
From a more practical point of view, one of the main achievements of
the Foreign Affairs Council in 2015 was the launch of the EU naval op-
eration (EUNAVFOR MED) which aims to disrupt the business pat-
terns of human smugglers in the Mediterranean."”

For what concerns the issue of migrants, the Council has also been
involved in its configuration made up of the Ministers of Home Aftairs,
whose work was extremely difficult because of a widespread disagree-
ment among Member States, especially on the issue of relocation.

On several occasions the Ministers reaffirmed the need to carry on
a joint action but putting such declarations into practice was decidedly
harder. In October 2014, for instance, they affirmed that "The challenge
linked to increasing migratory flows and the shifting routes of access to the
EU, also as a consequence of measures taken at national level, needs to
be addressed with common actions. This is even more important as these
migratory flows do not only affect countries on the frontline but Europe as

a whole, also due to the large secondary movements taking place"."®

16 The Council also welcomed the progress made up by the EU in facing the crisis (increase in
financial help to frontline Countries, dialogue with Countries of transit and origin, second phase
of EUNAVFOR MED); Council Conclusions on migration, 12 October 2015, 12880/15.

17 'The crisis management concept was first approved in May, along with the legal framework of
the operation (Council Decision CFSP 2015/778, 18 May 2015), which was officially launched on
22nd June. See the Outcome of the (Foreign Affairs) Council meetings, 18 May 2015, 8966/15 and
22 June 2015, 10185/15. The idea of EUNAVFOR MED was the result of the decisions taken by the
European Council on 23rd April 2015, see below.

18 To this end, the Member States should work to ensure in the short term the flexibility of their
systems and to contrast the migrants’ secondary movements within the EU, encouraged by the
smuggler networks. The Ministers proposed a three-pillars approach to face the emergency, rooted
on cooperation with third Countries, an increased role of Frontex and the implementation of the
Common European Asylum System, Draft (Home Affairs) Council Conclusions on "Tacking action
to better manage migratory flows", 10 October 2014, 14141/14.
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The disagreement on the issue of relocation emerged during the fol-
lowing December Council meeting, when the Commission’s exhortation
to spend more efforts to that end encountered the favor of only some
of the Member States, while others underlined that resettlement could
take place only on a voluntary basis."” In June 2015, while discussing the
Agenda on Migration proposed by the Commission (see above), several
Countries stated that they were ready to help those Member States that
were under pressure in the name of solidarity, in order to find the right
balance between this principle and that of responsibility.’

At the informal meeting held on 9th July, the Ministers, who were re-
quired to reach an agreement on the relocation or resettlement of 60000
migrants, managed in fact to reach a decision only on 20000.* Provi-
sional agreements on the relocation of 40000 migrants from Italy and
Greece in a need of international protection and on the resettlement of
other 20000 migrants were finally reached a few days later, along with an
agreement on "Safe Countries of Origin", which aimed to urge Member
States to determine their own lists following similar criteria.”

In September 2015, given the favorable opinion of the European Par-
liament, the Decision on relocation was definitively adopted. Further-
more, having regard to the measures proposed by the Commission a few
days earlier (see above), the Council proposed an additional relocation
mechanism for 120000 refugees, in the framework of art. 78(3) TFEU.
However it also recalled the importance of effective return and readmis-
sion policies. With regard to the issue of the reintroduction of internal
border controls, announced by a Member State that was under consid-

19 Press Release of the Justice and Home Affairs Council meeting, 4 and 5 December 2014,
16526/14, par. on "Managing migratory flows".

20 Outcome of the (Justice and Home Affairs) Council meeting, 15 and 16 June 2015, 9951/15.

21 The informal meeting of EU Ministers of Justice and Home Affairs was attended also by
other international and European partners, including the United Nations High Commissioner
for Refugees; see the Press Release, Informal Meeting of EU Ministers of Justice and Home Affairs
(JHA) in Luxembourg, http://www.eu2015lu.eu/en/actualites/communiques/2015/07/09-info-jai-
migration/; Informal JHA Council — Ministers agree to the resettlement of 20,000 refugees in the
EU, but delay their decision on the relocation of 40,000 asylum seekers until 20 July, announces Jean
Asselborn,  http://www.eu2015lu.eu/en/actualites/articles-actualite/2015/07/info-jai-asselborn/,
Antonio Guterres urges Europe to give a "robust response” to the refugee issue, http://www.eu2015lu.
eu/en/actualites/articles-actualite/2015/07/info-jai-guterres/, last access 7.01.2015.

22 Outcome of the (Justice and Home Affairs) Council meeting, 20 July 2015, 11097/15. Not all
the EU Member States took part in the relocation effort but all of them, along with Norway, Iceland,
Lichtenstein and Switzerland, shared the burden of the resettlement.
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erable pressure by the migrants’ flow, the Council underlined the need
to fully apply the EU asylum and Schengen acquis.”

The subsequent meeting officially endorsed the proposal of relocat-
ing for a two-year term 120000 persons from Greece and Italy to nearly
all the other EU Member States.** Following the September Commis-
sion’s proposal (see above) the next summits focused also on the issue
of the return of migrants, inviting both the EU and the Member States
to do more in that respect.® As regards the reintroduction of internal
border controls, in December the presidency recalled the importance
of the integrity of the Schengen area, reminding the Member States of
the need to engage in consultations before deciding on the matter, and
obtaining "broad support".?

During the last months, since some of the EU Member States rein-
troduced border controls, the situation however changed. In 2016 the
Home Affairs Council continued to pay attention to the issue of migra-
tion, underlining the importance of the agreement with Turkey.

As regards the European Council, in June 2014, referring to the
framework of freedom, security and justice, it reaffirmed the need to
shape a global migration and asylum policy to respect the principles of
solidarity and responsibility.””

23 Outcome of the (Justice and Home Affairs) Council meeting, 14 September 2015, 11969/15;
Conclusions of the Presidency, 12002/1/15 REV 1; Council decision establishing provisional
measures in the area of international protection for the benefit of Italy and of Greece, 14 September
2015, (EU) 2015/1523, which recalls art. 78(3) and art. 80 TFEU and asks the two Countries to
speed up the reform process of their asylum systems.

24 Proposal for a Council Decision establishing provisional measures in the area of international
protection for the benefit of Italy and Greece, 12098/15. Artt. 78(3) and 80 TFEU are recalled as well.

25 Outcome of the (Justice and Home Affairs) Council meeting, 8 and 9 October 2015, 13293/15
and Council Conclusions on the future of the return policy, Press Release, 711/15; Council Conclusions,
Measures to handle the refugee and migration crisis, 9 November 2015, 13880/15.

26 Outcome of the (Justice and Home Affairs) Council meeting, 3 and 4 December 2015,
14937/15. The Council discussed several other issues on migration; among the main ones, the
need to strengthen, also financially, external border controls, giving more powers to Frontex,
its joint operations Poseidon 2015 and Triton 2015, and to EUNAVFOR MED; the fight against
criminal networks of smugglers; cooperation with third Countries; see the Outcome of the (Justice
and Home Affairs) Council meetings, 12 and 13 March 2015, 7178/15; 20 April 2015, 8146/15;
14 September 2015, 11969/15; 8 and 9 October 2015, 13293/15; Council Conclusions, Measures to
handle the refugee and migration crisis, 9 November 2015, 13880/15.

27 European Council Conclusions, 26 and 27 June 2014, EUCO 79/14, 1, Freedom, security and
justice. In the meeting held in October 2013, only days after the major tragedy occurred in the
Mediterranean, the European Council announced that it would discuss asylum and migration
policies in a broader perspective in June 2014, European Council Conclusions, 24 and 25 October
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At the special meeting held on 23th April 2015, after yet another
Mediterranean tragedy, the summit issued a statement, underlining the
need to adopt measures to save human lives and to intensify the action
of the Union on migration. In the points about "Reinforcing internal
solidarity and responsibility", the Council proposed to "q) set up a first
voluntary pilot project on resettlement across the EU, offering places to
persons qualifying for protection".*

In June 2015 the European Council stated that "Europe needs a bal-
anced and geographically comprehensive approach to migration based on
solidarity and responsibility"; "wider efforts, including the reinforcement
of the management of the Union's external borders, are required to better
contain the growing flows of illegal migration". Therefore it focused on
three key aspects: relocation or resettlement; return or readmission or
reintegration; cooperation with Countries of origin and transit.

As regards relocation or resettlement, the European Council agreed
on the temporary relocation over two years of 40000 persons from Italy
and Greece to nearly all the other Member States and on the resettle-
ment of 20000 displaced persons in clear need of international protec-
tion and to set up reception facilities and immediately provide financial
assistance to the Member States on the frontline.

As regards return, readmission and reintegration for those not qual-
ifying for protection, the European Council defines the related policy as
an essential tool in combating illegal migration, helping to discourage
people from risking their lives. For this purpose it expresses the will
to strengthen high-level dialogue with the main Countries of origin,
invites the Commission to implement as soon as possible the existing
readmission agreements, accelerate the negotiations already started and
launch new ones with other third Countries; it then stated that Member
States will fully implement the Return Directive and invited the Com-
mission to make proposals in support of an EU return policy.

As regards relations with Countries of origin and transit, the Euro-
pean Council declared that it was crucial to consolidate them referring
both to the African Countries, in view of the Valletta summit, and to
Turkey and the countries in the Middle East. In this regard, it promises

2013, EUCO 169/13, point 49. On the measures adopted by EU Institutions at the end of 2013 see
also De Vittor (2014: 63-67).

28 http://www.consilium.europa.eu/en/press/press-releases/2015/04/23-special-euco-state-
ment/, last access 8.01.2016.
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the organization of a high-level conference to address the challenges of
the Western Balkans route (see above).?

On 23" September 2015 the European Council held an informal
meeting on migration. The Heads of State and Government agreed to
take, as soon as possible, "operational decisions" on the most press-
ing issues, in order to assist European and non-European Countries
in handling the refugee flows, increase funding, strengthen controls
at external borders. It underlined that "in this context it is important
to create the conditions for all Member States to participate fully in the
Dublin system".>°

At the meeting held on 15" October, reaffirming that "tackling the
migration and refugee crisis is a common obligation which requires a
comprehensive strategy and a determined effort over time in a spirit of
solidarity and responsibility", the Council set the orientations concern-
ing: cooperation with third Countries to stem the flows; strengthening
the protection of the EU’s external borders; responding to the influx of
refugees to Europe and ensuring returns. Finally, it underlined the need
of a continuous reflection on the overall migration and asylum policy
of the EU.*

In November 2015, the European Heads of State and Government
met in Valletta with their African counterparts to discuss the migration
crisis. At the end of the summit, they agreed on an Action Plan con-
taining several concrete actions to be taken in the next year to deal with
the emergency and issued a Political Declaration. Here, they affirmed
their will to "respond decisively and together manage migration flows in
all their aspects", "guided by the principles of solidarity, partnership and
shared responsibility", respecting "human rights and the sovereignty of
participating states" and taking into account "national legislations and
specificities"

After the Valletta summit, European leaders informally met again
and reflected together on the need to speed up the implementation of

29 European Council Conclusions, 25 and 26 June 2015, EUCO 22/15, I, Migration.

30 http://www.consilium.europa.eu/en/press/press-releases/2015/09/23-statement-informal-
meeting/, last access 8.01.2016.

31 European Council Conclusions, 15 October 2015, EUCO 26/15, Migration.

32 See the Valletta Summit, 11 and 12 November 2015, Political Declaration and Action Plan,
http://www.consilium.europa.eu/it/meetings/international-summit/2015/11/11-12/, last access
8.01.2016.
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the measures agreed in September and October, as well as on the issues
of external and internal border control and the relations with Turkey.*®
At this regard, one of the most discussed steps was the Agreement with
Ankara, signed in March 2016. Turkey committed itself to keeping mi-
grants on its territory and obtains, among other benefits, the speeding
up of its accession process to the EU.** However the implementation of
the Agreement seems still uncertain.

The European Council held in December 2015, demonstrates very
clearly that the European leaders’ concerns are no longer focused only
on the issues of relocation and resettlement but on safeguarding the
Schengen system, affected by the decisions of reintroducing controls
or building fences along the internal borders. Among the several tasks
imposed to the EU Members States and institutions are those of "ad-
dressing the shortcomings at the Schengen external borders" and "taking
concrete measures to ensure the actual return and readmission of people
not authorized to stay".”

The following meetings focused on the issues of migration, with spe-
cial attention to relocation and resettlement, but also with the aim "to
restore, in a concerted manner, the normal functioning of the Schengen
area, with full support for Member States which face difficult circumstanc-
es".* To that aim the leaders stated that "priority will continue to be given
to regaining control of our external borders"”” and welcomed the proposal
to establish a European Border and Coast Guard.*®

33 For the EU informal meeting see http://www.consilium.europa.eu/en/meetings/european-
council/2015/11/12/, last access 8.01.2016. The relations between the EU and Turkey were discussed
in depth by EU Heads of State and Government, along with Turkey, in a meeting held on 29th
November 2015 and resulting in the EU-Turkey Statement, available in http://www.consilium.
europa.eu/en/press/press-releases/2015/11/29-eu-turkey-meeting-statement/, last access 8.01.2016.

34 EU-Turkey statement, 18 March 2016, http://www.consilium.europa.eu/en/press/press-
releases/2016/03/18-eu-turkey-statement/, last access 23.08.2016.

35 European Council Conclusions, 7 and 18 December 2015, EUCO 28/15, I, Migration. On the
need to strengthen the EU’s external borders in order to ensure the absence of internal ones see also
Raos (2013).

36 European Council Conclusions, 18 and 19 February 2016, EUCO 1/16, II, Migration.
37 European Council Conclusions, 17 and 18 March 2016, I, Migration.
38 European Council Conclusions, 28 June 2016, I, Migration.
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4. What the EU Member States — and Especially Croatia —
Are Doing

With each passing month, the phenomenon of migration has not dimin-
ished but has in fact increased in its numbers, becoming the largest ref-
ugee crisis since the Second World War. During the last year thousands
of people have tried to enter the European Union not only through the
Mediterranean but also, and even more so, through the Balkans.

While the institutions of the European Union are launching several
initiatives to deal with this issue, the Member States mainly continue to
disagree. As more meetings are convened, their leaders engage in end-
less discussions but cannot reach an agreement on the core content of
the issue, that is, the definition of a common policy on migration, es-
pecially for what concerns the sharing of the burden of refugees among
all the countries. A significant example of a European effort that almost
failed to succeed is the meeting held on 25" October 2015, on the ini-
tiative of the EU Commission President Juncker, among the leaders of
State or Government of the Countries involved in the Western Balkan
Route, who finally agreed on the necessity to jointly take some measures
to face the emergency.”

Day after day Europe has witnessed the construction of new walls
or fences along the borders between EU Member States or between EU
Member States and other European Countries, which are followed by
the modification of the migrants’ route. The high migratory pressure
induced some of the Schengen Members to reintroduce border controls,
thus undermining the freedom of movement within the EU.

This trend reflects the overall European policy in the Mediterranean,
which has often proved weak because it is shaped by the Member States
who give more weight to their own interests than to the "European” ones
(Zajac 2015: 68).

For what concerns Croatia in particular, in the first part of 2015 the
country was not yet involved in the so-called Balkan route. However, it
was clear that it would become one of the countries in the "forefront" of
the inflow into the EU because of its extensive coastline and its Southern
and Eastern borders.

39 Seethe Leaders' Meeting on refugee flows along the Western Balkans Route, Leaders’ Statement,
http://ec.europa.eu/news/2015/docs/leader_statement_final.pdf, last access 8.01.2016.
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Since September 2015, the situation has changed dramatically and
the Country is experiencing massive inflows of migrants who arrive by
land and aim to reach other European countries. Croatia is now called
to deal with this problem but it could also play a fundamental role in de-
termining common European policies on migration, not only because
of its geographical position but also because of other relevant factors:
it is deeply linked to the Mediterranean region, having a centuries-old
knowledge of it; it has recently been through the refugee experience it-
self, during the war in the 1990s; its legal rules on migration and asylum
respect European and international standards.

In Croatia the phenomenon of refugees is not new, since the problem
arose recently during the war in former Yugoslavia. In those years, thou-
sands of people arrived in Croatia and thousands, fleeing from violence,
tried to move from Croatia to other countries. Until now, the word "ref-
ugee" has thus been linked to the victims of war in former Yugoslavia
(Gregovic 2011: 135).

As regards the constitutional level, pursuant to art. 33 of the Con-
stitution: "Foreign citizens and stateless persons may be granted asylum
in Croatia, unless they are being prosecuted for non-political crimes and
activities contrary to the fundamental principles of international law.
No alien legally in the territory of the Republic of Croatia shall be banished
or extradited to another state, except in cases of enforcement of decisions
made in compliance with an international treaty or law".

Before its entry into the European Union, Croatia's legislation on
asylum, even if not frequently applied, had been modified several times,
under the influence of the EU and it is now fully compliant with the
international and European standards (Barberi¢ 2014: 50-53). Howev-
er, the phenomenon that the Country is facing now has no precedents
and cannot be addressed effectively under any system prescribed by the
norms.*

5. What the European Primary Law Prescribes "against" the
Development of a Common European Policy on Asylum

Having regard to the efforts that European institutions — in line with the
Treaty provisions enshrined above — are making to deal with migration

40 On the difficulties encountered by Croatia in regulating its relations and even its borders with
other Countries on the Mediterranean, above all before its EU membership, see Rudolf (2007).
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it is necessary to consider the norms of the European Treaties that may
allow Member States to be reticent in the shaping of a common policy,
for what especially concerns the duty of relocation or resettlement.

In this regard, starting from the V Title of the Treaty on the Func-
tioning of the EU, one may recall that art. 67, providing for an area of
freedom, security and justice, specifies "with respect for fundamental
rights and the different legal systems and traditions of the Member States";
art. 68 gives to the European Council - and not to other institutions -
the responsibility of defining the strategic guidelines for legislative and
operational planning within the area of freedom, security and justice;
art. 72 affirms that "this Title shall not affect the exercise of the responsi-
bilities incumbent upon Member States with regard to the maintenance
of law and order and the safeguarding of internal security"; art. 79, par.
5, states that "this article (that is the above mentioned article on a com-
mon European immigration policy) shall not affect the right of Member
States to determine volumes of admission of third-country nationals com-
ing from third Countries to their territory in order to seek work, whether
employed or self-employed".

Apart from these dispositions of the TFEU, there is another funda-
mental norm of the Treaties that can justify the choices made by some
Member States as single sovereign entities. That is the case of art. 4, par.
2, of the Treaty on the European Union which states: "The Union shall
respect the equality of Member States before the Treaties as well as their
national identities, inherent in their fundamental structures, political and
constitutional, inclusive of regional and local self-government. It shall re-
spect their essential State functions, including ensuring the territorial in-
tegrity of the State, maintaining law and order and safeguarding national
security. In particular, national security remains the sole responsibility of
each Member State", thus providing the so-called "identity clause".

The notion of national identity was introduced into Community leg-
islation — but not further explained - by the Maastricht Treaty. From
the onset it was clearly open to a number of interpretations (Reestman
2009: 378; Ponthoreau 2007), the two main ones being the possibility of
limiting it exclusively to the linguistic and cultural sphere of the Mem-
ber States and that of including the constitutional system. The former
speaks of the EU’s intention not to standardize the wealth of cultural
traditions in Europe; the latter refers to the constitutional systems of
the Member States and specifically to the need for EU legislation not to
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contrast certain features of the State’s legal system which are considered
key to national identity building processes.

The doctrine mainly followed the second interpretation and saw the
national identity clause as an answer to the concerns the Maastricht
Treaty raised in a number of Member States, that is, the fear of losing a
large part of their sovereignty (Reestman 2009: 376; Ponthoreau 2007;
Pigani). In fact, the identity clause is the result of the counter-limi-
tation (controlimiti) theory that some national Constitutional Courts
have opposed to the implementation of European legislation (Gambino
2012: 538).

European case law has not often had the opportunity to rule on the
interpretation of the clause (Preshova 2012: 284; Simon 2011: 29). The
2004 European Constitution offers a more comprehensive definition
of national identity, referring specifically to a political and legal aspect.
Art. I-5 of the Constitutional Treaty was later referred verbatim to in
art. 4, par. 2, of the Lisbon Treaty which only added the last sentence: "In
particular, national security remains the sole responsibility of each Mem-
ber State". In the European Constitution, the identity clause has a very
specific meaning because it is placed before the supremacy clause (art.
I-6) as if to stress that the prevalence of European legislation ends where
it clashes with the supreme principle of Member States constitutional
laws.

In the Lisbon Treaty, the supremacy clause is not referred to using
the same wording as the Constitution, but the identity clause is main-
tained as a very far reaching definition, a bastion of national preroga-
tives (Faraguna 2015: 868), but also a bastion of European integration
as the use of ‘national identity’ instead of ‘state sovereignty’ suggests.*!

The new feature enshrined in art. 4 acquired great importance as it
marks the prevalence of the principle of integration rather than hierar-
chy in the relationship between domestic and European legislation (Von
Bogdandy and Schill 2011: 1419; Mengozzi 2011: 588).

National identity differs from constitutional identity. It is a European
concept: it does not necessarily coincide with the principles expressed
by the relevant national constitution, but principles can be drawn from
the case law and European Treaties. Art. 4 par. 2 TEU lists the key func-
tions of a nation, and specifically territorial integrity, law and order and

41 On the issue of sovereignty in the European Union see Orsoli¢ Dalessio (2014). On the
relations between national identity and European values see Editorial comments (2015).
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national security, as well as the local self-government. However, other
aspects can also be included, do long as they fall into the framework of a
European common denominator (Reestman 2009: 378; Von Bogdandy
and Schill 2011: 1430, 1432; Besselink 2012: 679).

In the post-Lisbon period, the rulings of the Court of Justice on na-
tional identity have always sought to balance it (national identity) with
European citizenship and free movement in particular. Notable rulings
include two that refer to the spelling of names of citizens, in cross-bor-
der situations, while a third refers to the right of a local authority in a
Member State to introduce the exclusive use of their language in labour
contracts (Cerruti 2014: 13-22).

In seeking a balance between free movement and the right of a Mem-
ber State to maintain law and order, one of tenets of national identity, for
the first time in 2010 the Luxembourg Court allowed the second to pre-
vail, although the ruling stated that the principle of proportionality be-
tween restrictive measures of fundamental freedom and law and order
requirements had to be respected®”. Art. 4, par. 2, as interpreted by the
European Judge, underlines that there is a sphere of State sovereignty
completely independent from Brussels and national security evidently
belongs to that field.

6. Final Remarks

As regards European primary law, the Treaties provide for a common
policy on asylum and migration but they also protect the so-called "do-
maine réservé" of the Member States. In fact, the phenomenon of mi-
grants is thus proving, once again, the difficulties of the EU Member
States to think and to act as a Union.

At times when the future of the European Union seems to be rath-
er unclear — consider the need to manage the consequences of Brexit,
which could unsettle the ground on which the European "building" rests
- it is worrying that the wall erected by some Member States against
migrants appears also as a wall against those principles on which the
EU itself is founded.

42 EC]J 22 December 2010, Case C-208/09, Ilonka von Sayn-Wittgenstein v Landehauptmann von
Wien, on which see Aubert, Broussy, and Donnat (2011: 265); Murphy (2011: 137); Di Salvatore
(2011: 435-436); Vecchio (2012); Faraguna (2011: 439).
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It may also be considered a paradox that while European scholars
are engaged in interpreting the case law of the European Court of Hu-
man Rights and of the European Court of Justice with the aim to ensure
their widest possible protection (Barbera, 2015: 783), several European
States, even if inspired by the reasonable will of avoiding illegitimacy
and protecting the safety and the well-being of their citizens, do not feel
the need to implement the principles stated in the European and inter-
national Charters on Human Rights.

The phenomenon of migrations (that from time to time has affected
the story of the Old Continent) should be addressed. The best solution
would be to limit it through effective and long-lasting solutions. How-
ever, it would be desirable that, when dealing with this phenomenon,
European countries do not forget that they are a part of the Union and
that this Union is founded on the principles of sincere cooperation, sub-
sidiarity, non-discrimination and, above all, solidarity.
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28

Hrvatska i (potrebna) politika imigracije Europske unije u
podrudju Mediterana

Sazetak

Migracija je jedan od najzobiljnijih problema s kojima se danas suocava Europ-
ska unija, no dosada se EU nije pokazala veoma efikasnom u njegovom rjesa-
vanju. S jedne strane, primarna legislativa polaze temelje zajedni¢kim politika-
ma migracije i azila, te su sve EU institucije uklju¢ene u pokusaje pronalazenja
rjeSenja. S druge strane, europske zemlje podizu ograde na svojim granicama i
¢ini se da neke od normi europskih ugovora doprinose ocuvanju suvereniteta
u tom podrucju.

Uzevsi to u obzir ovaj rad analizira primarnu legislativu Europske unije koja
moze biti razmtrana kao "za" ili "protiv" zajednickih politika azila i napora europ-
skih institicuija i drzava ¢lanica u posljednjih godinu dana, a s ciliem da se utvrdi
kako je nuzno "izbjegli¢ku krizu" rjesavati na europskoj razini.

Kljuéne rijeci: migracija, izbjeglice, balkanska ruta, politike Europske unije,
solidarnost, Hrvatska
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