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The writer analyses and elaborntes {egr! problents of tlrc insurer's right of
suhrogation in Croation law and compares Croatian with English lnw"'flrc writer
emphasises the dffirences between these two iegai systeffis regartling law of
xhrogation. Under Croatian law, as well as in all other stoies of ex Yugoslavia,
by pttyment of the indemnity all rights of the assureri against third parties in,
respect of the loss for which indemnity has been pairi nre transfered to the
inxred. The consequence is that the innrer tzcEtires the right of action to sue the
wrongdoer in his own name. In Englislt lan,. by contrant, the doctrine of
nfirogation does not confer a new and independent ight of action on the insurer,
but merely g;es it the benefit of any personal rights that the insurecl himself has
against the third party. it is, there.fore, indisputable that xbrogation action ,nust
be brought in the na,ne of the assured. T'he w,riter considers that these dfurences
have very important practical effect. The vvriter analyses and erylains rlrc
differences which acist beween subrogation in inyuance law antl ogreements on
cession in civil law- He considers that an ex gratia puyment tloes not lead to
subrogation rights for the insurer on the basis of insurance lan,.

INTRODUCTION

The history of the insurer's right of subrogation in Croatian law is a lengthy
one, extending back over more than 100 years to the time when this right was
first legally established (The Clroatian Commercial Act, 1tt75). ln Croatian civil
law, the doctrine of subrogation is generally accepted. It is in insurance law
that this doctrine is most commonly applied: Subrogation in insurance law is
subject to separate legal treatment and it: rhc rpplication of ,specific regulations"
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Under the concept of subroga{ion it is r.rnderstood that the insuror ttlereby
acquires the rights ol the insured to claim compensation from any tfiird party
which may be wholly or partly responsible for the loss for which the indemnity
has been paid. 'fhis covers botli contractual and non-contractua.l clairns.

Cfoatian theory maintains that there exist two basic lerta, 3r{siittl:ations tor
the insurer's right of subrogation;

a) As a general legal principle. it is hcld that the party whr: ilus sufferecl
Ioss or tlamage cannot be awarded indcnrnity cxceeding thc arfi{rr.!{ttr *i' thr:
damage incurred. Consequently, the injurcri J)ilrU, is not entitled {t; clailn dor.rhle

compensation for thc some loss or damagc - r)rl{Jc from the insurc:r, arrr.tr (}nr,ru

again from the thircl party;

b) Third parties cannot henellt {iom the fact there exis{s arr insuranr:.;
contract in which the third p:arlv clou; nnl have the status ol ;l cilnlriri:tual
partner" The third party remains l*sponsihlr lrlr loss or damlt{c rcEarrlless r:l'
whether or not the injured p;rrt1'- the insurerd - has received inrle.ninity fronr
the insurer. Otherwise, this rvoukl leacl to unjust enrichment. -tr'hr.rs it can be:

seen that the tloctrine of sutrrogatii;n in insurance litn, oiif;urcs the
implementation o{ the fundamental legal principles governing rcsponsitrility for
loss or damage.

THE PRESENT STATE OF' TIIE LAW. THE LEGAL I'OSIT[{}I\*' OF'
THE INSURER. A COMPARISON WITI{ ENGLISII LAW

In marine insurance, the insurer's right of subrogation is regulated hy tht:
Marine and Inland Navigation Act, 1978. The relevant clause states:

A.rt. 727 - Bv pavment of the indemnitv all rishts of the assured asainsi
thir<t parties in^respect of the loss for ri,trictr th"e inclemnity has hccn''paicl
are trdnsferred to tlie insurer, but only up to the amount pat<t.

Where the sub.ject-matter is underinsured, the rights of the assured under
paragraph 1 of this Article are transferiecl to ihe insurer only in such
proportion as the sum insured bears to the agreed or real value of the
subject-matter, as the case may be.

A regulation similar in content is to be found in the Law on Obligations
(1e78).

What is the basic characteristic of the Croatian concept of the Insurer's
right of subrogation? According to Croatian court practice and tiom the
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standpoint of Croatian legal theclry, the above-mentioned Article has the
following legal effect:

By payment of the insurance inclemnily on the basis of thgwlaw, the insurer
acquires the right to claim inrlemnity payments from any third parties which
are either partially or wholly responsible for the loss for which the indemnity
has been paid. In the legal relationship concerning responsibility for Ioss it is
the insurer, in placc of the assured, who now becomes the claimant. After the
payment of the insurance indemnity, the assureil loses - and the insurer gains
- the right to claim ct'lmpensation tbr loss against a third party up to the
amount of the indemnity paid. Thc assurecl has no right to contest such a
decision. A further consequence is that the insurer. hy paying the inclemnity,
acquires the right of action (legitimatio acl processum) to sue the wrongcloer
in his own name. He need nrrt sue in the name ol' the assured, as must be
done in English law. The insurer's right to sue need not be hacked by an
agreement on cession of rights (assignment by agrsement) between the insurer
and the assured. This is undoubteclly one of the funclamental characteristics of
the croatian concept of the insurer's right of subrogation. I

In English law, by contrast, the doctrine of subrogation does not confer a
new and independent right of action on the insurer, but lnerely gives it the
benefit of any personal right that the insured himself has againsr the third party
(Hobbs v. Marlowe, 1978) ' lt is, therefore, indisputable that the subrogation
action must be brought in the name of the assured. (James Nelson Line, 1906).3
"The right ol subrogation entitled the insurer to call upon the insured to permit
his name to be used in a suit for the benefit of the insurer but it clicl not vest
the cause of action in him" (Central lnsurance Co. v. Seacalf Shipping Co.,
"The Aiolos", 1983).

The right of subrogation did not have the effect of transferring ro the
insurer any cause of action which the assured might have hacl against the

The same present state of the law exists in all other states of ex-yugoslavia.

For furtlrer detail, see Darham: Subrogation in Insurance Law.

There is some conflict in the authorities as to whetlrer subrogation is a rJoctrine stemming
from the operalion of equitv or whether it rests upon an implied term in every contract of
insurance permitting the insurer to exercise the assured's rights. (Yorkshire Insurance
Co.v.Nistret Shipping Co.,1962; Morris v. Ford Motor Co. Ltd., lg73).
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wrongdoer. Such fransfer eould only hre effected by legal assignment to the
ttBurers. Alternatively the insurer r.;oui<l join the assured in the action. (Morris
v. Ford Motor Co., 1973: Smith v. Mainwaring, 1986)" ln acldition, it was l'elt
that the insurer hacl no right at law to make use of the name of the assured
(Lord f)enning in Morris v" For<l Motor Co.). It remains, horvever, undisputecl
fhat the assured can be compelled by the insurer to enforce his rights against
the third party for the insurer's benetjt (Morris v. Forcl fu{otor Co.. 1973; Smith
,r. Mainwaring, l9u6).

{"}ne may readily understantl, thererfore, why Croatian insurers shnuld feel
v:r surpriseil at learning from English lawyears that the extension of the time
har - which is quaranteed only to the Insurer, and not also to the Insurecl -

has no appropriate legal eff'ects.

TI{E RIGHTS TO WHICH 'THE INSURER IS SUITROGATEI)

Through subrogation, the insurer must be placed in the position of the
assured.4 ln the Navigation Act, it is explicitly statecl that the insurer acquires
"all" the rights of the assured. This relates to loss or tlamage sustained, ancl to
the relative cost. The insurer has the right to claim from a thircl party for all
loss or damage to which the assured is entitled, in conformity with the level
of compensation paid. Thus, both contractual and non-contractual claims are
covered under this interpretation. The insurer's rights of subrogation cannot be
detrimental to the rights of the assured (nemo contra se subrogasse censetur).
And even when damages may already have been claimed from the insurer, the
assured does not loss the right to claim from a third party for clamages which
have not been compensated by the insurer, e.g. for loss of profits.

The insurer's claim is limited in extent to:

a) the amount of indemnity paid,

b) the amount owed by the wrongdoer to the assurecl for the loss caused,
in accordance with the regulations enforced for the concrete legal relation. The
insurer cannot claim for an amount higher than that which he has paid in
insurance. The assured has the right to claim from a thircl party indemnity for

4 With the respect to English law, a classical case is considered to be that of "Castellain v.
Preston" (1883)
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the amount o{ loss suffered fbr which he did not receive insurance indemnity.
For instance, in cases in which under-insurance is involved, or in which a

deductible has heen agreed. It the insurer charges a third party an amount
greater than the arnount of the insurance indemnity, he is bound to return the
exccss sum lo thc assured.

Subrogation is u derivative, rather than an original means of acquiring
rights. In subrogation, the identity of the binding legal relationship regarding
responsibility ibr damages is not affected. In the insurer's action against a third
party, the responsibility of the third pa{ty is assessed in accordance with the

same regulations as those enforced in relations between the third party and the
assured. This means that even in recourse actions the principle of the legal
limitation of liability is applied, as are exemptions from liability, the limit, etc.,

as prescribed for the party responsible for causing the loss..

SUBROGATION OR LEGAL ASSIGNMENT?

From the above, it will be seen that subrogation in Croatian insurance law
is shaped by one of the basic characteristics of cession in civil law, i.e. the
transfer of the rights of claim of third parties also involves the transfer of
independent procedural authorization to start a law suit. Is one speaking, then,

of subrogation or of cession?

Numerous differences exist between subrogation in Croatioan insurance law
and agreements on cession in civil law. Below are mentioned just a few of
these:

In cession, the right to sue is acquired through the signing of a

contract. This right is automatically acquired by the insurer upon
payment of the indemnity;

ln assignment agreements it is necessary for the debtor to be advised of
the transfer of rights. For subrogation of the insurer, this is not
required;

The assured may, by means of an assignment agreement, transfer his
rights to third parties, even before indemnity has been paid by the
insurer. In such insurances, the insurer is not obliged to prove that
indemnity has been paid. His right to sue the tort-feasor is established
by the assignment agreement. Likewise, he is not required to prove that
he had granted insurance for the risk which resulted in the subsequent
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loss. For the right to subrogation, it is necessary to prove that the
specific loss was covered by insurance;

- On the basis of the assignment agreement, the insurer acquires the
right to claim up to the amount of the rights transferred. And he is not
limited by the amount of the insurance indemnity already paid. He may
even sue for an amount higher than that of the insurance compensa-
tion. Under the law of subrogation, the insurer cannot demand
compensation in excess of the sum paid indemnity;

- In the case of assignment of rights by cession, the debtor retains the
right to raise with the new creditor whatever objections he might have
raised with the party which has ceded his rights. In subrogation, the
debtor may raise objections with the insurer only in relation to legal
liability for the specific loss, or in connection with personal relations
towards the insurer (this opinion is not generally accepted in Croatian
legal theory.)

From the above, it may be clearly seen that in Croatian law one is dealing
with a specific form of legal cession (legal assignment) which differs
substantially from assignment in civil law. In order that there should be no
dispute ol.,er the matter, this right is designated as "the Insurer's Right of
Subrogation". This means, then, that the term corresponds neither to cession

nor to the generaly subrogation of civil law, but that it is a specific legal
concept: nthe Insurer's Right of Subrogation", to which specific legal norms
apply. This distinction has been influenced by the fact that the expression

subrogation is a generally accepted term in comparative law. The law on
Obligations_ (1978) makes specific reference to the expression "subrogation"
(Art. 939).)

FORM OF SUBROGATION

For the insurer's subrogation rights, the following legal conditions must be

fulfilled:

5 The French Law on Marine Insurance (1976) contains the expression "attaining the rights"
(acquiert....). In the option of Prof. Rodi6re, this term is equally valid for legal subrogation and
for assignment, but he feels that it in fact relates to subrogation. See R. Rodi6re, Droit
Maritime. assurances et ventes maritimes, Paris 1983, p 200.
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a) that the insurer has paid the inclemnity,

b) that a third party is

was paid,

c) that the insured has

responsible for the loss for which the indemnity

a claim for damages against a third party.

In such a case, the insurer by payment of indemnity acquires, on the basis

of the law itself, the right of action against a third party. In order to realise
this right he does not need to have a certificate on cession of rights, since his

subrogation is by virtue of ktw. The insurer is required only to prove:

a) that he has paid the indemnity for the specific loss,

b) that he has paid the indemnity on the basis of an insurance contract.

Independently of this, the insurer may for various reasons be interested in
obtaining a certificate on cession. If on the basis of subrogation the insurer
has no right to claim for damages against a third part), since this right is also
not held by the assured, it is the duty of the insurer to prove that his claims
against a third party are based on an agreement on cession. This is why it is

prescribed in the Marine and Inland Navigation Act that:

It is the ciutv o[ the assured to qive the insurer on his demand every
assistance to iealise anv rishts asainlt third parties ancl to provide him with
a cerrificare on cessioir or his lignrs cluly filled in ancl signed. (Art. 727,
para. 3.)

In certain cases, without cession of rights the insurer is completely unable
to realize his right of subrogation. If the insured did not have the right to
claim inclemnity for loss from the third party (the condition mentioned under
c) above), then this right also cannot be acquired by the insurer through the
payment of indemnity. For instance, if in a contract for carriage of goods the
assured does not have the right to claim indemnity from the carrier, then the
insurer will likewise not possess this right. In such an instance, it is necessary

for the insurer to have a certificate on cession in order to be able to realize
his rights of subrogation. Two typical examples are:

a) if the insurance indemnity is paid to an export-import firm, while the
consignee or indorsee is the forwarding agent. The assured is duty-bound to
provide the insurer with a certificate on cession from the forwarding agent.

b) In a contract for carriage of goods by rail or road, the insured is the
sender of the goods, but since the goods have been received from the carrier,

15



D. Pavii: The insurer's right of subrogation in Croatian law, UPP, v. 34, (l-2), 9-l.i (199?l

claims for loss can be made against the carrier only by the consiqnee. It is the
duty of the assured to provide the insurer with a certificate on cession from
the consignee.

It should be noted that, under Croatian law, a contracl on cession of rights
is regarded as being an informal contract, i.e. the validity of thr: contract does

not have to be established in writing - it may also be conclude(l orally. Thc
declaration of the existence of a contract may be given by the contractin{
parties, e.g. by letter, or by any other means of proof.

EX GRATTA PAYMBNT

If the insurer makes an ex gratia (voluntary) payment, this payment does

not lead to subrogation rights for the insurer on the basis of insurance law.

As, for instance, when indemnity is paid for loss arising from an uninsured risk.

This question is not strictly regulated by law, nor has it yet been tested in
court practice, but the law does state that the rights pass to the insurer on
payment of the insurance indemnity (art. 727.1). This, in my option, is

understood to mean a payment based on the insurance contract, and not an er

gratia payment.

CONCLUSION

In attempting to summarise the basic characteristics of the Croatian concept

of subrogation, I would indicate the following:

- The insurer is subrogated to the assured's rights against third parties by
payment of the indemnity;

- Through subrogation, the insurer assumes the legat position of the
assured with respect to the loss for which indemnity was pairtr;

- Rights acquired by subrogation are limited up to the amount of
indemnity paid;

- Through subrogation, all rights of the assured against the person liable
for the damage are transferred to the insurer;

- Subrogation is a derivative rather than an original means of acquiring
rights;

- Subrogatirin cannr)t occur to the detrimcnt of the assured;
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- Through subrogation, the insurer acquires the individual and inde-
pendent right of action against a third party. In this respect, Croatian
law differs substantially from English law according to which, as we
have seen, the insurer can sue a third party only in the name of the
assured, or he can join the assurecl in the action;

- fhe insurer's subrogation is neither cession nor civil law subrogation,
but a specific form of "ex /ege" subrogation;

- If all the legal preconditions for subrogation have been fulfilled, no
agreement on cession of rights is required since subrogation comes into
effect by virtue of law;

- The existence of an agreement on cession (if any) may be demonstrated
by a certificate on cession, or by other means of proof;

- Ex gratia payments do not give rise to a right of subrogation.
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Saietak

PRAVO SUBROGACIJE OSIGURATELIA U HRVATSKOM
PRAVU

l

Autor obruril{e provnu problematilcu insilnuu provo xthrogacije osigutttcljo u hrr,'atskom

provu i ttsporeth$e ga s $eienjem englcskog provnog siltema^ Ukonle tla isplatorn naknade
iz osigu'anja u nalem provnom si.ytemu dolnzi na temelju samog zakono clo promjene
subjekata no strani vjerovnika u obaveznopravnom odnosu odgctvornosti za ircru. Subjekt
spornog obaveznctprov,nog odnoso na oktiv,noj sfi'ruti umjesto osigtranika postaje o,sigtratelj.
fima osiguratelj postaje i aktivno proce:ino ligitimiran (legimutio ad procesxun). Aulor
analizira pravni poloiaj osigu'atelja u engleskom pravnotn sistemu kori.sted se relevantnom
sudskotn praksom. Zakljuiuje da pravno doktrina subrogucije u tom pravnom sistemu, za

razlila otl naieg pt'avil, ne pribavlja osigratelju snmostalno pravo na ndbu, nego satno
pravo na korist od svakog pravo kojeg osigtranik ima protiv n'e&. osobe. Usprkos isplati
osigurnine, u obnveznopravnom odnosu odgovornosti zrt item osutje i dalje osigptranik. Zato
osigtratelj nema proce:;no or-la,itenje da itetnika ndi u,u,lostito irne, vei to moie uiiniti satno
u ime osiguranika ili mu se pridruii kuo sn'snka u ,tpont. Pisac ukuzuje na izuzetno
praktiino znafunje poznavanjo razlika innetfut naieg i engleskog prilvo zbog mogu(nosti
vodenja tzv. reg'esnilt po:;tttpokn otl .\t'one nbjekato jednog protiv'.ubjekata drugog pravnog
sistema.

Autor iscrpno analizit'o provrut prirodu instinta provo xtbrogacije osigtratelja i
usporettuje taj in.rtinu s grattanskoprevnotn cesijom. Zakljutuje da se .subrogacija osigratelja
propisana ruiim provom u mnogim elementima birno razlilatje otl gradanskoprav,ne cesiic

prava. Autor je miiljenja da je rijei o instiruru koji osigratelju pt'ibavljt potpttni uiinok
zokonske ce.rije pt'ova, ukljuittjtt(i i srunostolno procesno ovlaitenje. za v,odenje parnice.
Sugerira rla se taj instinu oznotevo ka<t "pravo subrogacije osigrateljtt" bttdttd da taj izraz
ukazuje nn njegovo speciJiino pravno obiljeZje.

Autor posebno raz,natra problemotih.t tl<tkazivonjo prova xbrogacije. Navodi
materijalnopravne pretpostovke potrebne zo xtbrogacijtt osigrateljo. Uz ispunjenje tih
pretpostavki, ztt ostvorivanje provtt xhrogacije osigtratelja u ru$em pravnom sistemu nije
potrebna i,sprava o cesiji. T'uj problem outor rennotra s praktitnog stajaliita ostvarivonio
prava xtbrogacije u nekim specifiinim trgtvatkopravnim odnosima. Na kraju autor
zakljuiuje cla se insfinu provo xbrogacije osigtatelja ne odnosi na isplate iz osigtanja
uiinjeno ex gratil.
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