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Summary

In the article, Seneca’s figure is rehabilitated as relevant to understanding the
emergence of sovereignty and modern representation. The idea put forth by
the author of De Clementia would become one of the bases for Bodin’s writ-
ings and is also present in Hobbes’ work. During the Renaissance, De Clemen-
tia promoted monarchical forms.

In De Clementia, this Stoic philosopher presents Nero in a depersonalised
form. He is not only the sovereign capable of shaping a multitude, represent-
ing it in its whole and giving it the character of “people”, but also one who
secures peace and rules with justice. Thus, in Seneca, one can discern a proto-
theory of sovereignty and representation, with decisionism as its result.

If these readings of Seneca are plausible, genealogies of modern concepts that
interpret their emergence as a revolutionary Trennung (e.g. Schmitt and early
Conceptual History) (Lehmann and Van Horn Melton, 1994; Lehmann and
Richter, 1996) could be facing a problem of omission. The conceptual support
for the process through which the medieval social and political world was de-
stroyed and substituted by modernity does not come from Cicero’s republican
tradition, but from a monarchical notion of unity among the governor and
the governed; an idea defended by Seneca, according to which absolute so-
vereignty would guarantee private property, contracts, and a sui iuris apolitical
soul.
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Framework

Different instances of criticism to Hobbesian political representation have emerged
from Pitkin’s typical classification of Hobbes as a historical referent for that con-
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cept.! Pitkin herself says that its characteristics are not enough to consider it as com-
patible with democratic representation. More recently, Tuck (2006) and Runciman
(2010) have attempted to put forth the idea of a democracy-friendly Hobbes. On
the other hand, Baumgold (1988: 45) describes the reason behind the importance of
Hobbes’ concept of representation in his political theory as follows:

It is Hobbes’s contentious claim, contra the parliamentarians, that representation
is a necessary feature of sovereign authority. The title ‘representative’ is simply, in
other words, a synonym for ‘sovereign’.

Before the emergence of this discussion in the English-speaking world, Hob-
bes’ figure and his ideas of representation and authorisation were analysed in the
midst of the German-speaking culture as a way to think about political and consti-
tutional issues (such is the case of Schmitt during the Weimar Republic), to criti-
cise modern bourgeois politics and society (Schelsky, 1981), and to criticise the
emergence of modern political concepts (in which the original Begriffsgeschichte,
influenced by Schmitt, would play a relevant role). Conceptual historians closer to
Schmitt’s genealogy who criticise modernity (e.g. Conze and Brunner in the past;
Duso, Chignola, and Galli in the present) support an interpretation of the Hobbesian
concept of representation aligning with that of Baumgold but including Schmitt’s
intention of criticising liberalism and representative democracy. Through his revo-
lutionary elaboration of a merger between representation and authorisation by an
absolute sovereign, Hobbes may have started a conceptual revolution that buried
classical categories. My hypothesis is that such view of Hobbes as someone who
revolutionised the notion of representation entails a genealogical error, that is, a
mistaken consideration of the origin of such form of representation, which is prior
to Hobbes (at least, in an earlier form) and in which Seneca plays a central role. I
will state that, taking into account Seneca’s influence on Bodin and Lipsius, and, in
turn, their influence on Hobbes, Kantorowicz is correct to see the source of such “a
conceptual revolution” in Seneca and his reinterpretation during the Middle Ages.
In consequence, genealogically speaking, Hobbes is not a “revolutionary ground
zero” starting point; he reflects a prior tradition.

! She classifies Hobbes’ concept of representation as a process through which, in a single mo-
ment, the constitution of representation merges with the authorisation of the power vested in the
authority who is now a representative. She states the following: “A representative is defined as
a person who has been given authority to act, and this in turn means a deployment of rights and
responsibilities. The representative has been given new rights; the man he represents has taken
on new responsibilities, has become responsible for the representative’s actions. Applied in the
political argument, this notion comes to be a way of establishing the unlimited authority of the
sovereign, and his subjects’ unlimited obligation to obey” (Pitkin, 1984: 329).
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I will briefly and critically analyse the existing conceptual genealogies of mo-
dern political concepts in the Conceptual History (Begriffsgeschichte) tradition. In
the next step, I will move to the role played by medieval and Renaissance rein-
terpretations of Roman philosophy (especially that of Seneca) in the rise of mo-
dern concepts (such as sovereignty, people, and representation), which substantially
modified classical political language. That would allow a reading of the emergence
of modern political concepts that would be different from that of Begriffsgeschichte.

Schmitt (2008) and early Begriffsgeschichte use the idea of a breakaway (7ren-
nung, to use Hegel’s term), a rupture regarding the old conception of zoon politikon,
to explain the aporetic character of the concept of “liberal democracy”, through
which “that which is political” takes the form of an apolitical moment whereby
— through conceptual technology that allows the use of the right as a dispositif* —
struggles and conflicts in the public arena may be neutralised. In these debates and
genealogies, we should mention other reconstructions of the emergence of central
modern political concepts, such as Michel Foucault’s contributions (2009, 2010)
on how rights were transformed towards the late Middle Ages and Miguel Vat-
ter’s work regarding “republics as a kind of state” (2014). Among German authors,
Wolfgang Mager (1968, 1984) and Hasso Hofmann (2003) are especially notewor-
thy. I must also mention the historical and conceptual reconstructions of the so-
called “republican exclusivism” by James Hankins (2010) and Eric Nelson (2011).
I will focus on a specific issue which has not been fully developed by these gene-
alogies, and which owes much to Peter Stacey:? the importance of Seneca as a pre-
cedent for political representation, at least in the form that it takes within the repre-
sentative democratic system.

Stacey (2011a: 9) goes beyond the juxtaposition of Machiavelli (republican)
versus Seneca (pro-monarchist), highlighting Seneca’s work as a conceptual source
of modern absolute sovereignty. De Clementia includes not only a justification for
the ruler’s absolute power, but also emphasises the need for such a ruler to act as a
depersonalised character (ibid.: 22). The Stoic virtues required of Nero make him an
impersonal rational ruler free from passions, one who would thus be able to make

2 For a detailed description of concept (dispositif) in Foucault see the chapter “The Confession
of the Flesh” in Power Knowledge (Foucault, 1988: 194-195).

3 Stacey focuses his work on the importance of Seneca’s De Clementia as a tool for ideological
propaganda promoting princes during the Renaissance. At the same time, it is a central (though
not the only) element in Machiavelli’s The Prince, which turns out to be its critique and rebuttal.
Stacey’s work follows in Skinner’s footsteps when it comes to reconstructing Machiavelli, but it
expands Skinner’s genealogy in aspects that seem to have been overlooked or not properly ana-
lysed by the British historian. In addition, Tuck (1993: 20) also agrees that the criticism of Se-
neca is more central than the one of Cicero in Machiavelli’s The Prince.
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fair decisions. Impartiality and neutrality were expressions of a sovereign who re-
presented the whole multitude, one shaped thanks to its sovereign. This concept
(depersonalization of power) had already appeared in Seneca’s works and would
later emerge in Bodin’s and then in Hobbes’. The first to spot this was Kantoro-
wicz, in his classic book The Kings Two Bodies. My hypotheses are as follows:
1. If what Kantorowicz and Stacey have indicated is in fact plausible, then Schmitt’s
genealogy (2008) and that of early Begriffsgeschichte present the following prob-
lem: where they saw a “conceptual revolution” in the form of a modern Trennung,*
there was simply an already existing tradition — the Roman one — which had been
taken over and reinterpreted. 2. If the concept of “unity” is the key in Seneca’s work
while “conflict” is central to Machiavelli’s, one may ponder on whether liberal de-
mocracy might actually be the heir to a tradition which reinterpreted Roman law
from a perspective that favoured monarchical forms and was influenced by Seneca,
thus developing an idea of representation in line with such a perspective comprising
unity among the members of a multitude, contracts, and private property as inalien-
able rights, the possibility of imposing a state of emergency.

In the following sections, first, I will briefly discuss the Conceptual History, its
genealogy, and its critique of modernity. I shall then focus on reclaiming Seneca as
a source for modern sovereignty and representation. Finally, I shall close with ge-
neral remarks on the aforementioned ideas and their weight for both representative
democracy and liberalism.

Begriffsgeschichte: A Critique of Modernity

In Critique and Crisis, Koselleck (1988)° offers a reconstruction of the process and
conditions which fostered the rise of the modern concepts that articulated the Sat-
telzeit.5 Here, one can identify the concept of representation as revolutionary and
inseparable from the idea of sovereignty: it is a representative sovereignty. How-
ever, to a certain extent, in this reconstruction (strongly influenced by Schmitt), re-

4 According to Bustamante (2015: 5), “interpreting Hegel, Duso pointed out that, in order to
understand modern reality, it is necessary to overcome the one-sidedness of the concepts that
modern society applies to itself and uses to legitimise the command—obedience relationship, and
which have been assumed to be absolute norms”. See also Duso, 2004a.

5 Regarding the link that Koselleck established between Hobbes, the Enlightenment and the Li-
beral tradition, see Chapter II and footnote 39.

® In the sense used by Gumbrecht and Koselleck as Zeitbewegung, which expresses a change
in consciousness and semantics, not a certain period determined by clearly defined historical
events. This change manifests itself in the sciences, arts, politics, literature, etc. It is a change
in temporal and linguistic semantics. See Koselleck’s “Einleitung” in Geschichtliche Grundbe-
griffe, Band 1 (Koselleck, Brunner and Conze, 2004).
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presentation is a concept “subordinated” to sovereignty; it is a function carried out
by the latter: sovereignty requires representation as its instrument. Its revolutionary
nature springs from it having cast aside the classic questions “What is the best form
of government?”” and “Who should govern?” by radically separating power from a
form of government: the former (power) takes precedence over the latter (a form
of government). The new key points would be the reasons why it would be reason-
able to be subjected to the new power of the State and what mechanism should be
applied to lend legitimacy to this power. In this dynamic regarding power arises the
need to consider the role of individual rights as limitations to the State power. Thus,
in this interpretation, the birth of sovereignty and modern representation is marked
by a Trennung with the classical world.” In this narrative, Hobbes is the author who
exacted the break. As Italian philosopher Giuseppe Duso (2008) asserted (in line
with Otto Brunner, especially), the movement which enables the operation that ge-
nerates modern sovereignty as representation starts out by eliminating all the diffe-
rences between the components of a society. Equality among all citizens would be
a prerequisite for the geometric construction of politics.

For Hofmann® and Duso, the Hobbesian idea of representation is used to le-
gitimize an absolute power which is at the very heart of modernity. Power does not

7 Regarding Hobbes’ role in the transformation of the concepts of justice and law in the Modern
legal tradition, see Chignola, 2016.

8 Hofmann establishes a difference between representation based on a mandate (Vertretung) and
representation based on an identity (Reprdsentation). This identity representation is typically
present in medieval socio-economic order and is structured according to the pars pro toto argu-
ment. In this paradigm, a whole, composed by different parts whose political order is prior to
the representation of such a whole, is represented through embodiment, which does not require
a mandate by consensus or election. Following Grotius, in Hofmann’s reconstruction of repre-
sentation, Hobbes assumes a conception of representative that implies a corporate polity which
as a universitas can be represented by the supreme magistrate only (Friedeburg, 2016: 335) and,
therefore, departs from the medieval idea of a natural social order reflected in a plurality of cor-
porations that have their own right and autonomy. Combining both identity representation and
mandate representation, Hobbes will configure a representative sovereignty reflected in law as
command. In Hofmann’s reconstruction of Hobbes, there are aspects of a third type: the one re-
lated to “making present” (the dialectical relation between Urbild and Abbild). Regarding the
reconstruction of Hofmann’s argument on Grotius’ influence in Hobbes, see Hofmann (2003:
116-285) and Friedeburg (2016: 333-336). For a different perspective, see Zagorin (2000). This
argument was first formulated by Hugo Grotius, as Hasso Hofmann has shown. In his De lure
Belli ac Pacis 1, chapters I1I and VII, Grotius, then living in the Paris of Louis XIII, transformed
the original argument about the representation of corporations in a radical absolutist way. Until
then, it had meant submitting the supreme magistrate, the king, as holder of a mandate from the
corporation, similar to a lawyer supervising the property of minors (representatio potestatis),
to the corporation as a whole. For that aim, the king had been understood as holding personal
sovereignty, whereas the corporation held real sovereignty. The latter could be exercised by an
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mean forcefully limiting an individual’s sovereign will, but rather the contrary. Ac-
cording to Duso and Chignola (2008: ch. 4, 5, 8, 10) in this manner, power is legiti-
mised as belonging to everyone and, in consequence, obedience is required from
everybody: “obedience here is obedience to leadership emanating from the people
who obey themselves”.

In this scheme, what becomes relevant is the procedure justifying the sovereign
power as absolute power. A multitude of individuals would rationally recognise the
need to hand over their sovereignty (in the form of natural freedom) to a sovereign.
The separation between power and form of government would mean that the dif-
ferentiation between political regimes according to the importance given to the no-
tions of justice and prudence becomes totally obsolete. According to the premodern
understanding, the function of justice was to establish prudent criteria regarding/for
government. This is why the classic idea of politics was articulated around the idea
of applying reasonableness when discerning what was fair or unfair. In modernity,
the concept of representation gave rise to a procedure whereby power is validated:
equal freedom for all is the basis for a system where elections are the mechanism
whereby representatives are authorised to act for and before their fellow citizens.
This authorisation takes the form of a trust and democracy does not resemble a
“government of the people” at all; rather, there is a principal power through which
actions are taken in the name of the people albeit without the people.’

In that reconstruction, if we take a look at Hobbes and Siey¢s,'® representing
the two foundational moments of modern power, we will find in the former a pro-

assembly being identical with the corporation in question (representatio identitatis). Grotius
made no distinction between the body politic and the legal person of the State, the civitas, that
subsequently was to be represented by the monarch alone. The German jurist Christoph Besold
protested that the head of the body politic must not be confused with the body politic itself. The
Grotian and Hobbesian project of introducing their specific notion of the civitas as legal person
in order to drop the older notion of an assembly identical with the body politic as a whole was
intended effectively to annihilate valid representation of the body politic by anyone but the mo-
narch and to collapse his rule over subjects with the very existence of the body politic. Besold
characterized monarchies which failed to respect the difference between monarchical rule and
the body politic as “dominatus”. The career of the term “despotic” remained connected to an
emphasis on proper protection for subjects as citizens with their own household, with whatever
procedures and under whatever form of government and that ultimately depended upon enduring
republican ideas, if we wish to address the claim for such protection as “republican”. Besold, for
one, rather participated in a debate about illegitimate tyrants and despots on the one hand and
legitimate kings on the other.

° Regarding this interpretation and reconstruction of Hobbes, see Duso, 2004b.

10 Kelly (2004: 127) pointed out: “Murray Forsyth has argued that Hobbes’s account of the mo-
dern state was, like Sieyes’s, based on the ‘constituent power of the people’ and underpinned by
a concept of representation”.
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to-theory of constituent power in which it is precisely the people — as an external
founding force of political order — who generate a power that then becomes con-
stituted power. That very same constituted power, whose legitimacy derives from
the moment originating in constituent power, becomes independent from the peo-
ple and turns into a discretional power. Sieyes'' expressed this same idea derived
from Hobbes in his paradox: without a constitution, there is no people and, without
a people, there is no constitution. By that same token, the need for such an unstop-
pable power is driven by the judicial verticalism producing a scenario where there
are “equal rights for all”, which is described by Sieyés himself as a circle where all
parts are equidistant from the centre. '

According to Schmitt, Koselleck et al., the idea to criticise modernity starts
off by presuming a break — due to conceptual abstractions — from the early modern
world through a process of hypostatisation. This hypostatisation of modern con-
cepts means that these act as device categories, that is, as dispositifs: modern con-
cepts generate institutions and individual rights that, on the one hand, result in indi-
vidual immunity before state power and, on the other, in a depolitisation of civil life.
In that sense (concepts as dispositifs), a modern Leviathan would generate security
not only through a monopoly on violence, but also through the law, which generates
individual immunity.

Problems and Alternative Genealogies

In the light of Koselleck’s Critique and Crisis and Brunner’s work, as well as the
works of supporters of conceptual history as a criticism of modernity (e.g. Duso,
2004, 2008; Chignola, 1999), I would like to suggest the existence of a genealogi-
cal problem. Regarding the emergence of modern concepts as revolutionary de-
vices, first, the contribution of Renaissance authors (such as Machiavelli, Pontano,
Guicciardini, Lipsius, etc.) has been undervalued as a bridge between the medieval
world and the rise of modernity. Secondly, what has been forgotten is the tradition
of Roman philosophy as a key factor in the modification of classical Greek philo-
sophical categories. For example, in both Cicero and Seneca, there are fundamen-
tal elements signifying a modification of the idea of virtue and classical prudence.
In the Renaissance, Cicero’s ideas inform the rise of republicanism more general-
ly and its critique of the notion of virtue in particular (both in its classical and
Christian conception). This is relevant for Renaissance criticism of medieval tradi-
tions in political philosophy; without this criticism, for example, Machiavelli’s new

11" Sieyés’ short piece on Hobbes can be found in Pasquale Pasquino (1998: 165-166). On the in-
fluence of Hobbes on Siey¢s, see Sonenscher, 2003: XLV ff, and Duso, 2004a and 2004b.

12 Regarding this point, see Costa, 2018.
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republicanism or Guicciardini’s “ragione degli Stati” would not have been pos-
sible.

As I have mentioned before, my hypothesis is that the idea of absolute sove-
reignty which lies at the very heart of representative democracy has historical-con-
ceptual roots, as Stacey (2011a: 52) has asserted, in a proto-theory of sovereignty
and representation contained in Seneca’s De Clementia. If this is plausible, the con-
struction of modern sovereignty would not arise from a separation between forms
of power and forms of government — as posed by Bodin, for example — nor would it
spring from a process of revolutionary conceptual hypostatisation, but rather from
identification between power and a particular form of government, a monarchy.

That identification would imply a process of assimilation of the will of the
governed to that of the ruler, through which the latter receives sovereignty from the
people who recognise his qualities and understand the favourable reasons for sub-
jecting themselves to him. Only then would justice be feasible. In other words, jus-
tice can only materialise thanks to the ruler’s wisdom. The multitude could never in
and of itself generate or guarantee a just order. In Seneca, there are three key steps
later taken up by Hobbes (either directly or indirectly through Bodin and Lipsius):'

1. The “personification” of the sovereign as a “someone” who appears as a
fictional person.

2. The monarch as the provider of political form, which enables a multitude to
transform into a people.

3. Seneca’s concept of clemency, in which there are elements similar to Hob-
bes’ and Schmitt’s decisionism.

There are some common denominators among the different reconstructions of
the rise of modern notions of sovereignty and representation. These are the destruc-
tion of the medieval order of estates, a concept of “the people” that implies equality
among individuals, a process of “security” for “the people” by way of a codifica-
tion of rights as dispositif, and, lastly, the monopoly on violence kept by the State.'

13 According to Hoekstra (2016: 571), “In Lipsius, Hobbes had a shining example of a scholar
who had developed a great cultural reputation and significant political influence by providing a
great edition of an ancient historian and by offering political lessons for contemporary political
and military figures by drawing heavily on Tacitus, Thucydides, and others — all the while hiding
behind the figures he is quoting”. Regarding the connections between Hobbes and Lipsius, see
also Oestreich, 1982: 114 ff.

!4 Regarding “republican exclusivism”, Eric Nelson’s interpretation runs parallel to that of J.
Hankins. Based on an analysis of the Bible (Deut. 17:14 and 1 Sam. 8), Nelson maintains that
there is a controversy about whether God accepted or was angry about the establishment of a hu-
man kingdom in Israel. Nelson shows us the possible interpretations striving to harmonise these
religious writings and refers to Milton, among others. Pointing to 1 Sam. 8:7, Milton asserts that
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As Hankins (2010) has pointed out, those elements were also present in the
transformation which took place during the Renaissance regarding “republican ex-
clusivism”, where there was a juxtaposition between republics and principalities (or
princedoms). According to Hankins’ line of reasoning, Bruni’s first work featured
a reinterpretation of the Aristotelian distinction between politeia and democracy as
that between republic and popularis status. While Bruni sustained the use of repub-
lic as a generic form of constitutional structuring, when speaking of the republic of
Florence he used the term “republic” in the sense of a sovereign, political associa-
tion, and applied it to identify non-monarchical political realities. Salutati had politi-
cally done this before Bruni. Hankins points out that, in the classical Greek, Roman
(where “empire” and respublica were closely related terms), and medieval tradi-
tions, there is no juxtaposition between “republics” and “monarchical form”. Cicero
(1995) had expressed a preference for the former, without denying the legitimacy
of the latter. From Cicero’s viewpoint, not all monarchies would necessarily be like
Tarquins’ rule. According to the Roman republican conscience, with the arrival of
the Tarquin monarchy, the Roman people lost their freedom because they were now
subject to the Tarquins’ arbitrary acts. However, this does not negate what Hankins
pointed out: that Cicero’s work, in itself, recognises that a just monarchy is possi-
ble. Among monarchical forms, the rex was associated with the Tarquins while the
princeps was not assimilated into the concept of rex. What Cicero indicates regard-
ing republics is that if a State is the organisation of the populus, then a “republic” is
“the property of the public, and a public represents a numerous gathering brought
together by legal consent and a community of interest” (ibid., 1: 39). It is in the re-
interpretation of classical texts during the Renaissance that the idea of understand-
ing the republic as the only form of free State and, therefore, of a legitimate form of
government will begin to emerge. In his famous first chapter of The Prince, Machi-
avelli referred to a distinction which already existed during the Renaissance: there
are and have been only two forms of States, republics and principalities, and only

any human kingdom, with a sovereign as its head, means usurping God’s kingdom given that
no man is fit to be a monarch. By the same token, a monarchy would be an example of the sin
of idolatry, leaving republican exclusivism as the only possible form of government compatible
with God’s instructions. In the case of the German tradition, Mager points out that Kant (in 1795)
was the first German philosopher to use the term “republicanism” (Paine’s On The Rights of Man
was probably the first in the Atlantic tradition to use this concept in 1792; it was translated into
German the following year). The suffix “-ism” (in republicanism) is relevant because it desig-
nates a gradual, historical, political movement whose implementation — in Kant’s case — implies
a constitutional principle based on freedom and reason. Both Kant’s detractors (e.g. Schlegel)
and adherents (Rotteck) linked republicanism exclusively to a form of representative democracy.
In the German tradition, linking “republic” to “civil liberty” is not rooted in Kant’s writings, but
rather in the rehabilitation of the Renaissance notion that republics are non-monarchical forms of
government; thus the link between “republic” and “free State” (Freistaat).
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in the first is there freedom. It is in that new version of republicanism that the peo-
ple must be “ensured against the voraciousness of the aristocracy and the princeps”
(Brown, 1988: 86).

In his genealogies of the State and, also, of the concept of republic, Wolfgang
Mager identifies a key moment for the emergence of the modern conceptualisation
of the State: the reinterpretation of the republic under the idea of status regalis in the
Renaissance. This idea derives from Roman private law, not public law, whereby
status is bestowed by an individual’s dominus as head, whether of a family or even
of a city. In consequence, status is something a person possesses. Mager!® indicates
that, initially, “status” was used as an abbreviation of status regalis, a concept that
implied maximum dignity for a king or ruler (whether a duke or something else).
In consequence, the meaning of “status” as a concept became gradually dominated
by the idea of the highest governing function instead of the idea of a personal cha-
racteristic trait. In Mager’s reconstruction (Mager, 1968: 455-473), the concept of
status expanded before the Reform to include subjects and lordships, in order to
explain the implications of a lordship as a function in itself. This would explain in
conceptual terms how and why the roots of the modern State are in a monarchical
form of government.

According to status regalis, the king becomes head of the entire body politic,
representing it in its entirety. This notion would be clear to authors such as Gerson
who distinguish the physical, political and spiritual aspects of the king’s life.!® As
Vatter has highlighted, this unity is interpreted as a king who is united with his sub-
jects by law as a head is united to a body in such a way that the interests of that head
become identical to those of the body. It is in this unity between the king’s civil life
and the life of the community that the beginnings of the modern “impersonal” State
are founded. Here, the king’s laws become the laws that govern the entire body and
we see the fundamentally modern idea of the king or sovereign as representative of
all the people as the only source of public law.

15 Regarding this point in Mager, see Osiander, 2007: 7 ff.

16 According to Mager (1968: 443-444), “Gerson, however, is advised of discretion, which for-
ces him to remain conscious of the unity of king and kingdom. This equation of king and king-
dom is similar in the 1413 Oratio. Also, Gerson interchangeably speaks of the civil life of the
king or empire and emphasizes the merger of both lives by the caput et membra doctrine. These
texts, which were easily reproduced, provide evidence that since the appearance of the caput et
membra doctrine, the connection between the syndrome of officium, dignitas, etc., and a ruler,
which has been accomplished in the term status regalis, dissolves. In this interrelation, the em-
phasis on the person becomes ever smaller, until it is finally expelled by the formula of two bo-
dies or the different vitae or esse of the ruler and the status regalis with regnum, universitas, res-
publica (in a broader sense) identified” (original text in German).
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What Mager saw as a source in private Roman law, Kantorowicz saw in the
tradition rooted in Seneca. It is in the context of the Renaissance that Seneca’s work
was used to defend monarchical forms as the only ones which could guarantee the
unity of a multitude by way of justice (Stacey, 2007; Hankins, 2010), compared to
the fractionalism that would be proper to the nature of every republic. Furthermore,
Seneca’s writings appear to have been the source for the reinterpretation of Roman
law and a new way of understanding what sovereignty is (Stacey, 2011a; Kantoro-
wicz, 1957).

Looking at these genealogies, it is possible to point out that the starting point
for Schmitt, as well as for some of the Begriffsgeschichte initiators, is one-sided
reading considering Hobbes as the starting point of the “conceptual modern revo-
lution”. Although it is beyond the scope of this article, we could indicate that these
genealogical problems also affect Schmitt’s political theology, as Victoria Kahn
(2014) pointed out.

Reclaiming Seneca

Kantorowicz (1957) was one of the first twentieth-century authors to point out the
importance of Seneca’s work De Clementia in the legal transformation which at
first enabled the emergence of absolute sovereignty, an idea which was subsequent-
ly transformed into the sovereignty of the people. Thus, in Seneca’s work, the Ro-
man law idea that “the people’s transfer of all imperium and potestas can be reason-
ably interpreted as a transfer of their sovereignty” takes the form of reconfigured
Augustan ideology, bestowing upon the sovereign a supralegal faculty which — in
order to be applied and reflect the virtue of clemency, instead of the vice of a whim-
pering old lady — must involve control of the passions, which was a central part of
Stoic morals. The ruler must act as an impersonal judge. This genealogy of sove-
reignty and representation in the King s Two Bodies differs from that of Koselleck
and Schmitt. For example, Kantorowicz even sees the influence of lawyers who
reinterpreted Roman law in light of Seneca’s monarchical ideas regarding the con-
ditions required for unifying the body politic; however, it is the poiesis of Dante,
which would enable a liberal democracy to overcome its origins, changing from the
ruler’s absolute sovereignty to the sovereignty held by the people.

For Kantorowicz, poiesis is what enables us to ponder human action as not be-
ing subject to destiny (whether it be fortune, divine providence, or cosmic forces).
That transformation began brewing with Renaissance humanism, but before, during
the Middle Ages, there were already the first constitutional exercises which fostered
the possibility of looking at power in a secular way. Under the rule of Frederick II,
a process was underway in which Seneca’s work and his idea of princeps as God’s
vice-regent played a relevant role in the interpretation of the law. Seneca’s work in-
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cludes initial ideas of the monarch viewed from the inside until he appeared in pub-
lic, in a depersonalised form, as an arbiter deciding over life and death. Thus, sove-
reignty rested on the monarch’s reasonableness due to his vast knowledge of justice
and his virtues (see Tuori, 2017: 129). In this manner, reason and representation of
sovereignty as an impersonal force would merge into one. Kantorowicz strives to
show the historical relevance of this representation for European public law, given
that Seneca’s ideas based on Augustan ideology were different: they influenced the
reshaping of Roman law during the Middle Ages as well as the proto-modern and
secular reign of Frederick II.

Kantorowicz views Seneca’s work as the basis for the process of State moderni-
sation led by Frederick 11, as well as the initial source for Napolitan lawyer Lucas de
Penna’s interpretation of the body politic and the sovereign. In the first case, Sene-
ca’s writings were partly used in order to ideologically justify the emperor’s (Fre-
derick II) strengthening of a worldly power independent from that of the Church."”
According to Kantorowicz’s narrative, this emperor’s reign was the first modern
European experience regarding the relationship between the State and civil soci-
ety. In the second case, de Penna used Seneca’s ideas as a basis to pinpoint the dual
nature of sovereignty: the impersonal sovereign and the person who embodies that
sovereignty (see Kantorowicz, 1955: 80).

For his part, and in line with Kantorowicz, Peter Stacey maintains that Sene-
ca’s work De Clementia lies at the very foundation of European public law, from
the Constitutions of Melfi to Napoleon. While Stacey rejects the idea of a “theory
of the state under Frederick II” for being an anachronism, he does agree that, in this
ruler’s constitutional structuring, there were identifiable elements regarding how to
interpret “status” as expressed in Seneca’s De Clementia. Such language enabled
Frederick II to describe a prince’s power as that of an arbiter over life and death who
would use his faculty over “fortune, lot, and state”.

This allowed Frederick II to annul the difference between rex and princeps, the
former being thoroughly disparaged in Roman tradition due to the Tarquin history/
experience. Furthermore, the Holy Roman Emperor was also able to unify under
one single person the Papacy’s power and the princedoms’ monarchical ideology;
his power was expressed in the legislative attributions of a rex (see Kantorowicz,
1957: 285). Applying Seneca’s theory on the origin of a monarch’s powers, the at-
tribute of the Papacy as vicar-mediator between God and earthly powers would
have disappeared, since the monarch was now vice-regent. In Seneca, this idea is
expressed as a trust, where the trust in a monarch is justified by his ratio. As Kan-

17" According to Stacey (2007: 88), “As Kantorowicz showed, Frederick’s sustained self-repre-
sentation as an absolute monarch embodying iustitia was facilitated by the civilians’ rediscovery

999

of a ‘non-ecclesiastical Stoicism’”.



48 Bustamante Kuschel, G., Seneca’s De Clementia. An Overlooked Chapter...

torowicz pointed out, such self-representation of an absolute monarch was possible
thanks to the legal tradition of that time, which relied on a pagan and secularized
form of Stoicism in which reason is able to become one with justice, thus allowing
the sovereign to take the form of a veritable deity. In the ideological context de-
scribed by Stacey, De Clementia stands within the ideology promoted by Res Ges-
tae, in which Augustus is presented as he who will save the republic from chaos and
lawlessness. In this sense, it is in the situation prior to the arrival of the princeps,
in the figure of Augustus, that the people find themselves subjected to the arbitrary
will of unjust individuals. This is why he as a princeps was presented as vindex li-
bertatis. Along these same lines, Seneca confronted the republican tradition which
indicated that the sui iuris condition faced risks in monarchical forms because the
latter could more easily turn into tyranny, with people being degraded and falling
into a state of sub potestatae.

In Roman tradition, the term sui iuris person implied the status of being able
to have rights as an individual, but only if one was not subject to the arbitrary will
of a third party. Therefore, as Wirszubski noted (1950: 4-5), libertas consisted in
being able to possess rights in the absence of subjection as far as civil law was con-
cerned. With regard to libertas of the populi romani, this would involve, first, a no-
tion of sovereignty and autonomy reflected in the concept of “suae leges”, which is
equivalent to the Greek idea of autonomy. Second, as a corollary of the first idea,
there is the exclusion of the monarchical form from materialising politically in a
republican regime: it would be a regnum where the people are deprived of their
libertas because they are in a state of populus subjectus. 1t is precisely this aspira-
tion to freedom among the many against the possibility of being oppressed by the
few that determined the dynamics of politics in the Roman republic. Cicero was an
emblematic figure of this tradition. The sui iuris category is articulated in the dis-
tinction between master and slave. The author of De Oficiis and Legibus recognised
that tyranny by the few (pauci) over the masses was also possible in the republic.
Nevertheless, he sought a compromise (concordia) between the interests of the elite
(expressed in the Senate’s dignitas) and those of the people (their aspiration to /i-
bertas) as a way to reach stability in a political order characterised by a conflict of
interests. In this classical Republicanism, its aristocratic nature is reflected in the
fact that the ideal of vir bonus is based on the elite’s conception of “self-mastery”
and reflects the aristocratic nature of the political order.

In order to defend the Republic, in Cicero, magistrates possessed certain vir-
tues which enabled them to act with the common good in mind and not to further
private interests. The Ciceronian res publica is an aristocracy which presents it-
self as representative of the entire body politic. Cicero sought to transform civitas
into one single person who, through virtus, could be represented in a unified way
through one single mask.
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Along with virtues, the abovementioned required the existence of a proper in-
stitutional order by which freedom turns into a status of non-servitude. The mask of
virtues and the political-legal structure allowed Cicero to contemplate res publica
as res populi.

Conversely, Seneca’s ideas were important for the reconfiguring of the Roman
monarchist ideology expressed in such texts as Res Gestae Divi Augusti. As Sam
Wilkinson has asserted (Wilkinson, 2012: 103-105), the monarchist and ideological
character of Seneca’s ideas is expressed, among other things, through a language
in which rex is already employed to mean “legitimate and just sovereign”. In Sene-
ca’s linguistic turnabout, we can see the use of paradiastole, by which he sought to
place a different value on the semantics of a concept. For the monarchical form he
employed representative rhetoric expressions belonging to Roman republicanism,
except that now they appear as exclusive properties of the monarch. This also pro-
vides the reason why, in De Clementia, the Senate was no longer the representative
of the Roman people; it was princeps and rex (which were hard to distinguish from
each other). They made it possible for the body politic itself to exist. As Wilkinson
(ibid.: 104) pointed out:

... at an earlier day in fact Caesar so clothed himself with the powers of state that
neither could be withdrawn without the destruction of both.

And then, he adds:

Seneca presents the princeps as either completely beyond the Law or as the em-
bodiment of the Law. This is in contrast to Livy, for whom Law was the essence
of the res publica and protected freedom by constraining all magisterial officers.
Where Tacitus presents the Law of the Imperial period as oppressive, a tool of
monarchy, Seneca sees it as the right of the monarch, regardless of whether he
uses it for good or ill. Seneca does not go as far as Tacitus in suggesting Law is
tyrannical. But he assumes that Law is always on the side of the rex, hence his mo-
rality becoming crucial. Law is no longer the guardian of freedom.

In Seneca’s work, the ideology expressed in Res Gestae Divi Augusti acquires
a triple movement of neutralisation of the passions enabling that unified exercise
of reason-justice.'® First, initial action allows for the possibility of uniting mora-
lity (as a reflection of cosmic justice) with human rationality, and through which the
“I”” would be able to act autonomously. Second, this same autonomy explains the
princeps’ character as legislator and representative of justice. At another moment,
such a monarch would be able to unite poietic creativity with the materialisation

18 The fact that both texts (De Clementia and Res Gestae Divi Augusti) correspond to the same
pro-monarchical ideology does not mean that Seneca himself did not have conflicting ideas re-
garding Augustus. On that, see Green, 2018.
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of justice in the law. Such a legal justice would reflect natural justice, without one
contradicting the other. By the same token, as there is no contradiction between one
kind of law and the other, any opposition to political structuring would be incom-
prehensible and would only reflect inner passions. Third, the creative capacity of
the monarch’s will — he who embodies justice — implies that, should circumstances
require it, he may have to paralyze the law which he himself generated (“a child of
his words”, as Seneca said) in order to ensure peace. The princeps’ virtuous charac-
ter is what enables the existence of social order, which unifies the people and allows
them to prosper in peace. Peace, order, and prosperity are a reflection of the fact that
the monarch makes decisions and acts in accordance with justice.

At the end of the day, Seneca’s Stoic decisionism is nothing more than the natu-
ral consequence of a virtuous triangle made up of inner peace, knowledge of what
is just, and the sovereign’s will, and it cannot be limited in its capacity to reproduce
conditions for peace by any external criteria beyond that of justice united with the
sovereign’s will. This is why clemency is one of the monarch’s mental attributes, an
expression of his wisdom applied for the common good. This virtue ratifies the le-
gitimacy of his sovereignty, reflected in the people’s love for him and their willing-
ness to ultimately give their lives for him. Clemency demonstrates the monarch’s
sense of justice, which is not only cognitive: it implies both a mental and a spiritual
state, which leads him to be virtuous and allows him to be wise when making de-
cisions for the common good.!® This ideological mutation is what drove the emer-
gence of modern sovereignty and gave rise to the idea that it was necessary that a
sovereign be the one to foster unity in a multitude within a community of order and
peace. This is clearly outlined and expresses Seneca’s influence on Bodin (see Bo-
din, 2009: 218, book 2, chapter 5) and Lipsius (see Stacey, 2015).

In that context, Seneca described Nero as a citizen among citizens precisely to
portray him as someone who maintains a tradition, that of the republic as res populi,
and is not antagonistic towards citizens, but is rather their defender. Now, regarding
Seneca’s turnabout in his line of reasoning, the law that matters the most is not the
Roman civil code as a work of the people, but the natural law reflected in the ruler’s
decisions and which every citizen — as a rational agent — must obey and respect.

19 According to Tuori (2017: 135), “From the passages in De Clementia, it is possible to parse
together the image of the emperor as an ideal judge. The duties of the emperor-judge towards the
people are threefold. First, he has to be available for the people to approach with their queries.
Second, the emperor has to provide security for the people by curtailing offences. Third, the duty
of the emperor is to use punishment to guide the behaviour of people, both in individual cases
and generally, by setting an example. In all of these actions, the good emperor-judge is led by
his clementia, which entails that he would naturally restrict himself from engaging in revenge
and cruelty.”
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This is why the republic of a prince as described by Seneca does not rest on
the law as such, but rather on an idea of rationality which is linked to the Stoic cos-
mology of universal rationality and cosmic justice. Seneca’s monarchical ideology
involves a particular interpretation of Stoic morality which links the ruler’s rationa-
lity to justice and states that the ultimate aim of human life is not the vivere politico,
but rather the search for inner peace by cultivating the virtues and learning how to
keep passions in check. It is here — when the vivere politico loses its relevance — that
Seneca sought to make the absolute sovereignty of the monarch compatible with the
freedom of his subjects, a freedom which must be cultivated basically in an indi-
vidual’s inner life and which necessarily requires both justice and peace. They can
be guaranteed only by the monarch’s power.

In this manner, a person’s self is cultivated as long as he voluntarily subjects
himself to the dictates of the decreta.?® These general norms of morality determine
the person’s self as a social and moral being. That is the source of the basic precepts
which foster and structure human social life. It might be said that all of that is what
makes a human being a social being, and that characteristic defines what it is to be
a person: the person who participates in social life according to the dictates of the
praecepta also acts according to natural law (which conditions the social behaviour
of all individuals). It is plausible to assert that a person, as a social agent, is always
a fiction of social life who needs to act according to the decreta.

As Schofield (1999) and Stacey (2014) have pointed out, the idea of officium
and decorum in the Stoic tradition are common to both Cicero and Seneca. In other
words, the possibility of fulfilling the duties of public office implies that proper
decorum is needed regarding the moral aspect of an individual’s personality. With
Cicero, the masks donned by magistrates allowed them to do their job without in-
volving their personal interests; in Seneca’s case, it was rationality reflected in the
monarch’s decisions which enabled him, for example, to act without vengeance.

This allows him to consider the princeps as a vice-regent of the gods who acts
among men in their absence. The monarch is the head of the res publica and the
people are the body; therefore, this domination over the body is like that of the mind
over the human body. This explains why it is not a relationship of servitude and loss
of freedom, but rather necessary guidance to prevent the body’s death.

20" According to the traditional interpretation of Stoicism, praecepta are related with moral in-
structions while decreta are related with moral principles. In Mitsis’ interpretation, both corres-
pond to rules (Mitsis, 1993). On the other hand, Inwood suggests that decreta, unlike praecepta,
are more theoretical than prescriptive. Decreta, similarly to lex naturae, refer to facts; the diffe-
rence is that decreta imply a moral sense. Praecepta add injunctions from a moral perspective.
As Inwood (2005: 108-155) himself acknowledges, there is some flexibility in Seneca’s concep-
tions of praecepta/decreta/natural law.
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In order to represent and be the head of the body, the first area of domination a
ruler must have is that over his own passions. That — imposing the lex naturalis over
passions — is what facilitates the unification of both forms of person in one single
ruler as a vice-regent of God.

According to Stacey’s hypothesis, Seneca’s starting point was historical expe-
rience, which he used to affirm the need for unity focused on a sovereign; this use of
a historical starting point was also the case with Bodin and Hobbes. Fragmentation
and conflict were the basic causes of civil war, thus the need to overcome them by
absolute sovereignty. In Seneca’s writings, there was a pre-designed idea of peace
demonstrating why it was convenient to be subjected to a ruler’s prudent judgment.
If justice existed, it should be reflected in a peaceful coexistence among citizens,
and between them and their ruler. In accordance with Stoic tradition, as part of jus-
tice and as a relevant element for keeping the peace, Seneca defended the impor-
tance of respecting contracts and the limits of private property, as well as the rights
which arise from natural, cosmic law. Regarding the influence of both contractual-
ism and cosmic order’s natural rights, these elements are also found in Lipsius, Bo-
din, and Grotius (see Oestreich, 1982).

It is interesting that, according to Foucault, Seneca’s importance has to do with
the hermeneutics of the self. This French author seeks to determine the conditions
for self-control which enable the existence of a power that is no longer an expres-
sion of statehood but is, instead, related to relationships of power involving self-
reflection. Ethics would be a sort of insight into norms and principles by which the
subject limits and governs himself. It is in this context that Foucault analyses the
importance of Stoics and Seneca (see Stacey, 2011a: 26). It must be pointed out that
Foucault does not consider the effects on civil law, while Seneca touches on moral
practices and rules when talking of sovereignty over oneself and then moves on to
sovereignty over all.

From a historical viewpoint, upon analysing the mechanisms by which those
same processes of self-control among individuals allowed for the modernisation of
armies, first, and then of the state bureaucracy, historian Oestreich (1982) conclu-
ded that Stoic ethics played a major role by influencing Calvin and then Lipsius.
The idea of individual self-regulation (belonging to Stoic ethics) was followed by
the idea of necessary discipline in society, which will be reflected in the State (and
its bureaucratic model) and its army. Similarly, in Seneca, the sovereign’s virtues
enable him to neutralise his passions; then it is possible for him to neutralise the
power he wields, a condition required if he is to fulfil his duty to unite the people
under justice, thereby guaranteeing peace and order.
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General Final Remarks

To sum up, it is plausible to sustain that the monarchical structure, defended first by
Seneca and then by Lipsius and Bodin, is rooted in the traditional Roman idea of
concordia as homonoia®' and reflected in Hobbes’ thinking. The question that arises
is whether (as Schmitt and Koselleck pointed out) Hobbes articulates the modern
concepts that result in the “conceptual revolution” through which it is possible to
articulate liberal representative democracy. If that idea is accepted, there is a prob-
lem of neglecting the said influence in Hobbes, which points to an earlier beginning
of the genealogy of liberal modernity: Medieval reinterpretations of Seneca’s work
and Roman law, and their impact in the Renaissance. The multitude that can be re-
presented by a single princeps would have a first source in Seneca’s texts.

In Carlo Diano’s (1993) already classic separation of form and event, the for-
mer seeks to overcome the contingency that is part of life and existence. Contrary
to classical thought, the event is a typical feature of modernity in which the pos-
sibility of dominating time is a key condition to the feasibility of revolution. That
tension between form and event will be at the base of the elective representative
democracy: the rule of law will possess sufficient immobility to avoid the perma-
nent contingency of one revolution after another, while, at the same time, includ-
ing, in itself, the possibility of non-revolutionary change. Seneca’s focus is on the
form: how to prevent a social order seeking stability from experiencing some kind
of destabilising event. Precisely, his transmutation of the sui iuris citizen into that
alma iuris (see Schmitt, 1996: 61) (an a/ma ungoverned by passions, which controls
them and is, therefore, autonomous) facilitates the persistence of the idea of free-
dom as non-servitude, thereby neutralising the uncertainty regarding actions taken
by the masses. The sovereign’s will, together with justice, is not only the guarantee
of stability, but also (as I have already mentioned) of private property and the need
to respect contracts. Unlike Schmitt and Koselleck, Foucault understood the need
to comprehend the transformation of laws in the medieval world in order to account
for the rise of modern ideologies such as the liberal one. However, he did not pay
enough attention to the importance of Roman law in that transformation and its sub-
sequent deep impact on the change in political language which took place during
the Renaissance. This aspect did not escape Kantorowicz.

If this were correct, the structure of the abovementioned criticism regarding
representative democracy and liberalism — starting from Hobbes — would be either

2" Homonoia refers to an understanding of politics and its structuring as necessarily founded on
the agreement that the common good must be reached (when it comes to general interest). It pre-
supposes that a society built on principles and structures recognised by all is more durable and
stable. Homonoia is the result of a form (accepted by all) which determines ex ante the possibili-
ties of actions and their subsequent effects. See Raaflaub, Ober and Wallace, 2007.
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incorrect or imprecise. The seventeenth century was a Roman century, with the still
highly relevant influence of the Italian Renaissance. Thus, it is in these influences
that one must look for the conceptual construct of representative democracy and li-
beralism if one accepts the idea that, during that century, certain concepts that came
to the fore would later converge to become what was to be known as liberalism dur-
ing the nineteenth century.
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