
OSIGURANJE

Denis Lauc

1

1. POJAM

njena determinacija prepuštena sudskoj praksi koja pri tom ne daje konzistentna 
rješenja.2

štetu. 
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S obzirom, kako je to prethodno navedeno, Zakon o obveznim odnosima, ne 

posljedice i pravno-relevantni uzrok štete.

mora biti ispunjena da bi nastao obvezno-pravni odnos odgovornosti za štetu, 

štetu.3 4

pitanja za odgovoriti vezano za kriterije i granice odgovornosti koje se  

ponašanja5, što ako bi šteta nastala u nekom kasnijem vremenskom periodu u 
6, što ako bi šteta nastala i da se štetnik primjereno ponašao7, da li 

je izgubljena šansa dovoljna za nastanak obvezno-pravnog odnosa odgovornosti 
za štetu 9 10

4 Von Bar C., The Common European Law of Torts, Volume Two, Claredon Press, Oxford, 2000, 340-344.

chances as legal rights which constitute limits against tracing hypothetical consequences, where it is principally 

cases, roughly speaking, it cannot be said that the plaintiff´s action or omission was a conditio sine qua non for the 
defendant`s injury, but nor is it possible to deny a causal link. These cases have initially to be distinguished from those 
in which a loss of chance was the consequence of recoverable damage. There, hypothetical future losses or risk, like 

10
of a chance brings the causation issue close to the area of damages since in fact it wraps up the causation in the 

assessment of damages, more particulary the assessment of future damage. It can be concluded that only French tort law 

generally acknowledges the possibility of awarding the claim for the loss of a chance to win or the loss of a chance not to lose.“
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11, te što je s udaljenim posljedicama koje nastanu kasnije12.

Za sva ova pravna pitanja13

instrument14

odgovornosti, a sve kako bi se izbjegle apsurdne situacije da štetnik ne bi 
odgovarao za sve štete koje su u vezi s njegovim ponašanjem.15

16

se u pravu formiraju i posebne paradigme17

11

12

13
Cambrige University Press, 2017, 3.

14

consequential damage. These are the mythical formulae applied by the national priest of tort law to avert the dangers 

15

16

17
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Prema zakonima prirode, odnosno prema zakonima logike, sve okolnosti koje 

tako primjerice bacanje zapaljene cigarete ili kratak spoj.

19 Vezano 

potrebno koristiti zdravo-razumska rješenja. Tako su poznati engleski pravni 
 i  cijelo jedno poglavlje svoje poznate knjige 

20

dvojben koncept s obzirom da ne postoje usuglašeni principi što se to smatra 

duhanskih proizvoda. U pravu se naime svi dokazi moraju razmotriti kako bi se 
21 

19
20

21
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teoriji i sudskoj praksi.22 23 24 25

26

pretpostavke odgovornosti za štetu27

samim pojmom odgovornosti za štetu. Tako primjerice za istu situaciju se zna tako 

za štetu nastalu osobi B. Bez obzira što se radi o povezanim pojmovima, ipak se ne 

štetnik29

22

problematic either because they receive divergent doctrinal solutions or, in fact, becouse they still remain unclear 

directness are widely considered to be of great importance. A similar conclusion holds true for adequacy, with the 

the loss at the time of the wrongful act or omission and the closeness in time or space between the wrongful act or 

23

24

1. Subjekti obveznog odnosa odgovornosti za štetu. Subjekt koji je odgovoran za štetu zove se štetnik, subjekt koji 

posljedicu.
5. Protupravnost štetne radnje. Protupravnost, pak, ima svoje objektivne elemente (štetna radnja je protivna nekom 

25

26
27

29
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neku ulogu u nastanku štetne posljedice, a zatim je u drugoj fazi potrebno utvrditi 

nastanku štetne posljedice i pravno-relevantni uzrok štete.30 31

 
test.32 33

bez kojeg šteta ne bi nastala. Ako se primjenom testa utvrdi da bi šteta nastala 

pravno-relevantni uzrok štete.

uzroka štete.34 35

30

a) conditio sine qua non test as the sole test, b)the theory of proximate cause, c) the theory of adequate causation, 

31
32

33
34

35

in admitting that an omission could be the cause o fan occurrence is due to preoccupation with those cases where 
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odnosa odgovornosti za štetu36

37

 

kroz vrijednosnu i normativnu procjenu.39 40 

pretpostavku odgovornosti za štetu41 42, niti se u zakonskim tekstovima navodi 

4344 Tako se u pravnoj 

tzv.  teorija, teorija adekvatnosti i teorija zaštitnog cilja 
norme.45 46

36

37

štete, 5. protupravnost. Te pretpostavke moraju biti kumulativno ispunjene, a ako ne postoji makar jedna od njih, ne 

 Eng. causal minimalism
39

this factual-sounding question is often answered in a way which owes more to considerations of legal policy than 

submission to the jury. But the issues in question are not, according to causal minimalism, really either causal or factual 

answered by asking whether, all thinhs considered, the defendant should be held liable for the harm which ensued, 
or, on another view, whether the harm was foreseeable, within the risk, or within the scope of the rule violated by the 

40
41

rules in almost all areas of liability, but there is no provision giving guidance for the application of the requirement of 

42

43

44

45
46
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S obzirom da gore navedene teorije predstavljaju zaista jako bitan pravni alat za 

47/48

koje predstavlja 

uzroka nastale štete.49

50
 

je  predstavio teoriju u Austriji 

non teorija.51 52

53 nastale 
štete, smatrati relevantnim uzrocima.54 Zbog svega navedenog, a kako bi se 

i prostorno.55

47
equivalence of conditions or equivalence theory. Under the equivalence theory, every condition without which the 

49
50
51
52

it then appears that neverthless the sequence of intermediate causes remains the same, it is clear that the act and its 

from the scene, the consequences cannot come about, or that they can come about only in a completly different 

53

a body, is something which is logically entailed by the description of the event with which we start and whose cause 

54
the conditio sine qua non test considers all consequences as equal regardless of whether they are likely or unlikely, 

55
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kojem se od više relevantnih uzroka mora izdvojiti adekvatan uzrok.56 

grupe nastale štete (

).57

3.3 Teorija adekvatnosti

praksi59

60

uzrok štete.61 62

von 

63

64  
svemu tome nadodaje i okolnosti koje su poznate samom štetniku.65

56
57

University of Amsterdam, 2012, 10.
59
60 Von Bar C., The Common European Law of Torts, Volume Two, Claredon Press, Oxford, 2000, 413
61

62
63

64
65



OSIGURANJE

Denis Lauc

66

vezano za razlikovanje adekvatnih i neadekvatnih uzroka.67

zaštitnog cilja norme.

s kritikom teorije adekvatnosti koja se sve više pretvarala u teoriju svrsishodnosti 

je prvi put upotrijebljeno vezano za kršenje ugovornih obveza, da bi se u novije 
vrijeme proširilo i na izvan-ugovorne odnose.69

70

7172

66
67

69

70
71

According to this theory, damage can be recovered only when it is within the scope of protection of the norm which 

72
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73

74

75 

sud prvenstveno predstavlja ono ponašanje koje predstavlja primjerice savjet ili 

odnosno koje predstavlja  nastale štete.76

77 79 Tako se prema prvoj opciji 
štetnikovo ponašanje promatra u cjelini (npr. puštanje neispravnog proizvoda u 
promet), dok se kod druge opcije promatra samo protupravni aspekt štetnikova 

ulogu s obzirom da se promatra da li je protupravni aspekt štetnikova ponašanja 

73

74

75

76
77

makes causation an elusive phenomenon.

79
obvious overlap with tort law concepts such as fault, recoverable damage and contributory negligence, it is retained 
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doprinio nastaloj štetnoj posljedici.

 

 nastale štete.

smatralo i zaustavljanje štetnika od strane njegovog susjeda prije ulaska u vozilo, 

.  

 koji 
 

varies dramatically depending on how it is linked to the tortious-conduct inquiry. There are two principal options. The 

all jurisdictions apply the conditio sine qua non test. The test literally means condition without which the damage would 

and has a body, is something which is logically entailed by the description of the event with which we start and whose 

112.



OSIGURANJE

Denis Lauc

kisika predstavlja conditio sine qua non nastale štete.

qua non test ne daje pozitivne odgovore.90

Kod nje se u biti radi o situaciji postavljanja granica odgovornosti kroz primjerice 
pravne pojmove adekvatnosti, bliskosti ili neposrednosti.

odgovornosti u razumnim granicama.

91 92

93 

90
there are many instances where the conditio sine qua non test breaks down completly. This, for example, is the case 
whenever it can be shown that the event complained of could have been brought about in more than one way. 
Suppose, for example, that to motorcyclist simultaneusly pass the plaintiff`s horse in a way that makes it bolt and it is 

91

od mnogih okolnosti koje su u vezi s nastankom štete uzrokom smatra samo ona koja po redovnom toku stvari dovodi 

92

93
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94 95

braniti navodima da bi i bez njegova ponašanja došlo do pomora ribe. U ovim 

kao što je prethodno navedeno  test kod ovih situacija 
daje negativne odgovore. Slijedom navedenog, u ovakvim situacijama pravni 

primjerice solidarnoj odgovornosti, proporcionalnoj odgovornosti i sl.96 97

štetnika je stvarni uzrok štete. Tako primjerice tri lovca ispale svi po jedan metak u 

koji od njih je stvarni uzrok štete. Jedino što se zna u ovoj pravnoj situaciji je da 

 

 test ne 

94
1969, 19.

95
96
97
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štete smatranju prvi stvarni uzrok bez obzira što  test  
ne daje pozitivan odgovor.99 100

veze.101 102 103

više104

dokaz vjerojatnosti nastanka štete, nego je potrebna objektivna sigurnost vezano 
105 106 107 109

s obzirom da procesne pravne norme ne predstavljaju odraz zdravo-razumskih 

99
1969, 21.

100

interest as such (i.e. a chattel) (so called Objektschaden) and consequential loss. As far as the Objektschaden is 
conserned the right of action accrues instantly and therefore the hypothetical cause cannot be taken into account, 

101
principle, that the burden of proof rests with the claimant in relation to the factual elements of their claim which 

102

103

odnosima, Narodne Novine, Zagreb, 2014, 1705.
104

105
106
107

109 Steel S., Proof of Causation in Tort Law, Cambridge University Press, 2015. (više o tome)



OSIGURANJE

Denis Lauc

110

utjecaj kod dokazivanja.111

112), prima facie 

zahtjevom.113 114 115 116

S aspekta europskog prava117, kao i prava Europske Unije relevantna su dva 
akademska projekta kojima se pokušalo utjecati na harmonizaciju prava unutar 

prava (
(

šire. 119 120

110

111

risk. As a consequence, on the basis of statistical proof only, no person can be held liable with regard to that damage.
112
113 Steel S., Proof of Causation in Tort Law, Cambridge University Press, 2015. (više o tome)
114

dopumpavanju guma, kada je sud na temelju iskaza svjedoka i drugih dokaza utvrdio da je smjena u kojoj je radio 

115
2012, 243.

116
117

119
120
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121 122

odgovornosti za štetu.123

pravde (

124

vrijednosnom pristupu suda.

dok se druga faza bavi problematikom da li ta okolnost koja je nedvojbeno bila 

121

 A person causes legally relevant damage to another if the damage is to be regarded as a consequence of that 
person´s conduct or the source of danger for which that person is responsible.

sustained is to be disregarded.

 A person who participates with, instigates or materially assist another in causing legally relevant damage is to be 
regarded as causing that damage.

different persons are accountable and it is established that the damage was caused by one of these occurrences but 
not which one, each person who is accountable for any of the occurrences is rebuttably presumed to have caused 
that damage.

122

damage would not have occurred.

activity is regarded as a cause of victim´s damage.

remains uncertain which one in fact caused it, each activity is regarded as a cause to the extent corresponding to 
the likelihood that it may have caused the victim´s damage.

activity, while it is likely that it did not cause the damage of all victims, the activity is regarded as a cause of the 
damage suffered by all victims in proportion to the likelihood that it may have caused the damage of a particular 
victim.

123
124

eu)
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uzrok štete.

iskušenja.

sve-ili-ništa125

solucija u pravu primjerice institut tzv. izgubljene prilike i sustav proporcionalne 

odgovornosti.

veze kao pretpostavke odgovornosti za štetu.

adekvatnosti, tako primjerice teorije zaštitne svrhe norme, a primjena koje teorije 

za štetu.

125
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