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Abstract

The importance of the rule of law for the functioning of a democratic state makes this research topic rele-
vant. The study aims to examine the principle of impartiality as one of the key principles of legal procedures,
define its place in the provisions of international treaties, international legal acts, and the legislation of
Ukraine, and study its interpretation in practice of the European Court of Human Rights. The main research
method we used in the article was the formal-legal method, which allowed us to analyze the legal frame-
work of international law, court practice, and the legislation of Ukraine. This, in turn, helped us to examine
the level of legal regulation on the principle of impartiality and find out certain gaps. The article explores
the practice of the European Court of Human Rights and, on its basis, substantiates as the conclusion the
importance of the principle of impartiality in judicial activity. Moreover, having analyzed the legislation of
Ukraine, we revealed the need to refine the consolidation of the principle of impartiality and its detailed
interpretation in regulatory legal acts, in particular, the Law of Ukraine On the Judiciary and Status of
Judges. The practical significance of the article is to prepare the basis for amendments to the legislation of
Ukraine.

Keywords: the principle of impartiality, the judiciary, the principles of legal procedure, the European Court
of Human Rights.

1. INTRODUCTION right to judicial protection for all citizens, regard-
Nowadays, the rule of law is considered a univer- less of their role in a legal conflict and a lawful,
sal legal value of modern democracies that reasonable, and fair court decision.

should not remain just a declarative slogan but

should be affirmed at the level of the national le- One of these principles, provided for judges’ ef-
gal order. The judicial branch, which is intended fective work, is the principle of impartiality. The
to ensure effective protection of violated, unrec- essence of this principle is the requirement for im-
ognized, or disputed rights, freedoms, and inter- partial and fair treatment of each subject of jus-
ests of individuals, should significantly contrib- tice. It stipulates that the judge is free from per-
ute to this /1/. The judicial system is essential for sonal beliefs or preferences about the participants
every state, as judges’ functions provide for the in the proceedings when considering the materi-
observance of human rights and uphold the prin- als of a particular case. His or her actions should
ciples of democracy and the rule of law. The jus- exclude any reasonable doubts, i.e., a judge must
tice system is based on the principles recognized be objectively impartial /2/. A judge should have
by the state and the international community, no interests except for the proper application of
which ensure the efficiency of judges. Adherence the law. Ensuring the impartiality of judges in
to such principles is a necessary condition for en- court proceedings is the basis for the right to

suring the realization of the state-guaranteed
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judicial protection and the necessary elements of
the right to a fair trial for every person.

It should be borne in mind that judges are the
same people as other citizens, and therefore, have
their own views. Thus, first of all, a judge must
possess such personal qualities as courage, jus-
tice, honesty. After all, only an objective and im-
partial court can establish the truth in the case.
Thus, impartiality and incorruptibility are the
principles of an objective and impartial judge
whose decision, taken in the administration of
justice, should not cast doubt on its legality and
validity /3/. The impartiality of the court pro-
motes public confidence in the judiciary and acts
as a constitutional and legal guarantee for the
protection of human rights and freedoms. At the
same time, its level can characterize the develop-
ment level of the state, which guarantees such
protection of rights and freedoms and bases its in-
stitutions on the rule of law /4/. Public trust in the
court and elimination of prejudice about social or
political influence on judges remain relevant
questions. The study of the principle of impartial-
ity, its correct legal consolidation, and practical
implementation is intended to eliminate such be-
liefs.

To ensure impartiality, one should have theoreti-
cal comprehension of its concept, determinate its
content and relationship with other legal catego-
ries that provide for the right to a fair trial /5/.
Moreover, impartiality is not considered as an in-
dependent legal category in science so far. Tradi-
tionally, its definition is interpreted within the
principle of independence of judges and the com-
mon right to a fair trial. At first glimpse, impar-
tiality as a term seems quite clear. However,
while analyzing the rules on the status of judges,
the procedure for appointing judges, and the civil
process itself, it becomes evident ensuring impar-
tiality requires additional special regulation.
Even long-established rules on the dismissal of
judges contain certain problems that do not pro-
vide these rules with the necessary guaranteeing
role. Based on the above, the article aims to exam-
ine the principle of impartiality as one of the key
principles of legal procedures, define its place in
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the provisions of international treaties, interna-
tional legal acts, and the legislation of Ukraine,
and study its interpretation in practice of the Eu-
ropean Court of Human Rights.

In the course of the research, we applied a system
of general scientific, philosophical, and special
methods, which allow obtaining reliable results
and achieving the set aim. Methods of scientific
knowledge are used to study the characteristics of
the judicial branch in terms of its operating prin-
ciples. The formal-legal method is used to analyze
the principles of justice, namely impartiality of
judges, within legal acts, the practice of the Euro-
pean Court of Human Rights, the Law of Ukraine.
The system method allowed us to generalize in-
formation on the features of the principle of im-
partiality. With the method of analysis and syn-
thesis, we processed theoretical information, in-
ternational legal acts, case law and, on their basis,
identified problems existing in the research area
and ways to solve them.

II. GENERAL THEORETICAL APPROACHES
TO THE PRINCIPLE OF IMPARTIALITY

The right to a fair trial plays a significant role
among other human rights as the main principle
of protection of rights is that every violated right
can and should be restored. Furthermore, a fair
court cannot function without adherence to the
basic principles of justice, and the principle of im-
partiality is among them.

Impartiality is most evident in procuring evi-
dence, being expressed in the following actions of
the court: determination of the subject of proof;
apportionment of the burdens between the par-
ties; submission, disclosure, and provision of evi-
dence; choice of methods and means of proof;
study and evaluation of evidence. When procur-
ing evidence lacks impartiality, the requirements
for correspondence, admissibility, reliability, and
sufficiency of the evidence, principles of proce-
dural equality, and adversarial nature of the par-
ties are violated. This leads to unfounded court
conclusions outlined in the court decision.
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One of the components of justice is the lack of
prejudices against facts in a case. The judge shall
abstract from the negative influence of external
factors. A judge's opinion shall base on the evi-
dence available in the case, internal conviction,
guided by the law and conscience /6/. The court
decision, especially its motivation part, helps to
conclude on the impartiality of a judge. The lack
of impartiality often leads to such violations as
the inconsistency between the conclusions of the
first-instance court set out in the court decision
and circumstances of the case. They are the
grounds for the reversal of judgment /7/.

The rule of law is an important factor for the state
to function effectively. Therefore, it is paid a lot of
attention at the international legal level, espe-
cially regarding the principles of judicial activity
and impartiality. Let’s consider some interna-
tional legal acts that regulate this issue. First of all,
we should note the Universal Declaration of Hu-
man Rights of 1948 /8/, where Article 10 states:
“Everyone is entitled in full equality to a fair and
public hearing by an independent and impartial
court, in the determination of his rights and obli-
gations and any criminal charge against him”.
Subsequently, the provisions of the declaration,
which by its nature was declarative, were en-
shrined in the International Covenant on Civil
and Political Rights of 1966 /9/, which was already
binding. Specifically, namely Art. 14 of the Cove-
nant emphasized the common right to a “fair and
public hearing by a competent, independent and
impartial court established by law”.

The Basic Principles on the Independence of the
Judiciary, adopted by the Seventh United Nations
Congress on the Prevention of Crime and the
Treatment of Offenders of 1985 /10/, states that
the judiciary shall decide matters before them im-
partially, basing on facts and under the law, with-
out any restrictions, improper influences, induce-
ments, pressures, threats or interferences, direct
or indirect, from any party or for any reason.

The Human Rights Committee in Gonzalez del
Rio v. Peru, 1992 /11/, specified that the human
right to be tried by an independent and impartial
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court is an absolute right that may suffer no ex-
ception. Thus, we can conclude that all courts,
both general and special jurisdiction, should ad-
here to this principle in all circumstances. The
next international legal act of universal level is the
Bangalore Principles of Judicial Conduct, 2006
/12/. The principles were adopted by Resolution
No. 2006/23 of UN Economic and Social Council
(hereinafter — ECOSOC). Although they do not
single out impartiality as a principle, almost
every explanation of the Bangalore Principles in-
dicates the need for impartial consideration of the
case. For example, paragraph 2.4 states: “The
judge shall make any comment in public or other-
wise that might affect the impartial trial of any
person or issue.”

Paragraph 2.5 contains the important provision,
which states that a judge must dismiss himself
from the office if a matter of his impartiality arises
and specifies cases where doubts of his impartial-
ity may be relevant. These cases are as follows: a
judge has a real prejudice against a party; a judge
previously served as a lawyer or was a material
witness in consideration of the same matter in
controversy; a judge, or a member of the judge’s
family, has an economic interest in the outcome
of the matter in controversy /12/. The Council of
Europe also pays attention to impartiality in court
proceedings. Thus, Art. 6 of the Convention for
the Protection of Human Rights and Fundamen-
tal Freedoms, 1950 /13/, claims: “Everyone has the
right to a fair and public hearing within a reason-
able time by an independent and impartial tribu-
nal established by law, which will determine his
civil rights and obligations and establish the va-
lidity of any criminal charge against him”.

The European Court of Human Rights (hereinaf-
ter — the ECtHR) confirms the above once again.
Proceeding special cases, the ECtHR indicates
that human and civil rights can be effectively pro-
tected only if the court is objective. Thus, in his
Judgment in Findley v. The United Kingdom,
1997, the Court found that the military tribunal
had violated Article 6 of the Convention for the
Protection of Human Rights and Fundamental
Freedoms of 1950 as the applicant was not given
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a fair hearing by an independent and impartial
tribunal. However, the ECtHR stated that one
should consider two aspects to claim a court “im-
partial.” First, the court must be subjectively free
from personal beliefs or preferences. Secondly, it
must be objectively impartial, i.e., to guarantee to
exclude any legitimate doubt in this respect /14/.

The analysis of the ECtHR case law allows us to
conclude that regarding the conventional system
of protection, the independence and impartiality
of the court as components of the rule of law are
primarily linked with procedural guarantees for
the right to a fair trial. Thus, the emphasis is made
on the procedural rather than a judicial aspect of
these notions /15/. The case of Sener v. Turkey of
2000 allows considering impartiality through the
official position of a judge. Thus, the ECtHR ruled
that accused may have reasonable doubts about
the judge's impartiality if he is subordinate to one
of the parties in terms of his responsibilities and
work organization /16/.

In Micallef v. Malta, 2009, the ECtHR distin-
guished two main criteria to revise a judge’s im-
partiality: subjective and objective. The first crite-
rion concerns the personal views and beliefs of
the judge, his behavior, i.e., whether the judge
holds any personal prejudices, as well as the level
of his objectivity in the case. The second criterion
is that the court composition must provide suffi-
cient guarantees to exclude any legitimate doubt
in its impartiality /17/. Concerning another case,
the ECtHR emphasized the difficulty in obtaining
evidence of subjective bias. The reason is that is-
sues of court bias have been mainly concerned the
objective bias /18/.

Thus, in Sovtransavto Holding v. Ukraine, 2002,
the President of Ukraine sent a letter to the Presi-
dent of the Supreme Arbitration Court, which
called “to protect the interests of the citizens of
Ukraine” and “the interests of the state.” In turn,
the President of the Supreme Arbitration Court
addressed this letter to the Arbitration Court of
Kyiv Oblast so that its President could take it into
account in the case hearing. Confused by such a
disregard for the principle of separation of
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powers, the ECtHR noted that these “numerous
interventions in the proceedings ... are incompat-
ible with the notion of an independent and impar-
tial tribunal ... and indicate that authorities lack
respect for the judiciary” /19/.

The ECtHR delivered the judgment on the
Bochan v. Ukraine case of 2007 /20/, in which
Ukraine was also a party. It considered the special
circumstances under which the Supreme Court of
Ukraine changed its territorial jurisdiction and
found the lack of proper and complete justifica-
tion of national courts decisions. Relying on the
above, the ECtHR concluded that the applicant’s
right to a fair trial by an independent and impar-
tial tribunal, enshrined in Article 6 § 1 of the Eu-
ropean Convention on Human Rights, was vio-
lated. Moreover, in this case, the ECtHR used the
subjective and objective criteria to define impar-
tiality with regard to Art. 6 of the European Con-
vention on Human Rights. The subjective crite-
rion is based on the personal convictions and con-
duct of a particular judge, that is, each court mem-
ber shall not show any personal commitment or
prejudice. The objective criterion is to establish
whether a judge has sufficient guarantees to ex-
clude any legitimate doubt in his impartiality.
The objective criterion must determine whether
there are verifiable facts that cast doubt on the
lack of impartiality of the courts. In this regard,
even external facts have some significance. The
key issue is confidence, which the courts should
inspire in society and, above all, the parties of
proceedings.

Thus, according to the legal positions set out in
the judgments of the ECtHR, the Court under-
stands impartiality as the absence of bias and in-
terest in the case outcome. Assessing its im-
portance in terms of a fair trial, the ECtHR has re-
peatedly emphasized the courts in a democratic
society must instill public confidence. Therefore,
it is necessary that judges be not only impartial
but also look like that. Consequently, the ECtHR,
examining the impartiality of judges, divides be-
tween the subjective approach, which reflects the
personal convictions of each judge in a particular
case, and the objective one, which determines
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whether there are sufficient guarantees to exclude
any legitimate doubt in this regard.

As the judges of the European Court of Human
Rights summarized in the judgment in Buscemi v.
Italy of 1999 /21/, the personal (subjective) impar-
tiality of a judge is presumed until proven other-
wise. Conversely, to prove the violation of objec-
tive ground of impartiality, one need not establish
directly that a judge had a bias or a personal in-
terest in a case outcome. Judges must behave in
such a way that the participants in the proceed-
ings and those present have no objective grounds
to doubt the court impartiality. Moreover, the EC-
tHR believes that those who claim the judge to be
biased are important but not decisive to conclude
about legitimate grounds for such fear in this
case. However, a critical issue arises: can such
fears be considered as objectively justified?

It is also worth noting that the European Court of
Human Rights emphasizes that the principles of
impartiality and independence are closely linked
and often difficult to separate. Especially it con-
cerns these situations when the applicant’s argu-
ments on the lack of independence and impartial-
ity of the court are based on one and same facts,
such as in the case of the Klein and Others v. The
Netherlands case, 2003 /22/.

III. THE PRINCIPLE OF JUDICIAL
IMPARTIALITY IN INTERNATIONAL LAW
Regarding the relevant decision, in Opinion No.1
(2001) for the attention of the Committee of Min-
isters, the Consultative Council of European
Judges emphasized that the independence of the
judiciary means complete impartiality of judges.
When making judgments about the parties to a
trial, judges must be impartial, free from any con-
nection, inclination, or bias, which affect or may
be perceived as affecting their ability to make in-
dependent judgments. In this regard, the inde-
pendence of the judiciary is the embodiment of
the fundamental principle that “no one may be a
judge in his own case.” This principle has value
far beyond the specific interests of the particular
parties to any dispute /23/.
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For example, in the case of Belukha v. Ukraine,
2006 /24/ the ECtHR found that the President of
the Court, who had heard the applicant’s case as
a court of the first instance, had demanded and
received certain property from the defendant
company free of charge (for the court as a whole).
The ECtHR considered that the applicant’s fears
that the President of the Court would be biased
could have been objectively justified in these cir-
cumstances. Regarding another case, Kabanov v.
Russia, 2011 /25/ the ECtHR concluded that the
applicant’s doubts about the impartiality of the
entire Regional Court were objectively justified.
The reason for such a decision was that the Presi-
dent of the said court, in fact, initiated the disci-
plinary proceedings against the applicant (who
was a lawyer)., as the chairman of that court had
in fact instituted disciplinary proceedings against
the applicant (who was a lawyer). The Council of
the Regional Bar Association had made a judg-
ment to deprive the applicant of his status, and
subsequently, when the applicant appealed this
decision to the court, it was the President of the
Court, who under his organizational and mana-
gerial functions, determined the court composi-
tion and referred the case to it.

The ECtHR has also repeatedly commented on
the minimum necessary guarantees to ensure the
impartiality of judges. In particular, the ECtHR
believes when there is a claim on the question of
the impartiality of a judge (judges), the national
judicial body is obliged to examine in each case
whether the relevant court is impartial as follow-
ing Art. 6 of the Convention for the Protection of
Human Rights and Fundamental Freedoms /26/.
Moreover, such examination must be effective
and eliminate doubts about the reality and nature
of these facts. If the examination results in justifi-
cation of doubts about the impartiality of a judge,
then any judge whose impartiality is legitimately
doubted must resign from the court.

Adopted by the Venice Commission in 2016, the
Rule of Law Checklist states that the judiciary
should be independent and impartial, where im-
partiality means that the judiciary - even on the
surface - does not appear to be biased in the case
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outcome /27/. On the one hand, impartiality is a
subjective category, which depends on subjective
factors. On the other hand, it is objective, formed
under the objective conditions that ensure its
manifestation /28/. Among the documents
adopted within the Council of Europe, it is also
worth noting the European Charter on the Status
for Judges, 1998. This European Charter is a doc-
ument of a recommendatory nature. However, all
the issues addressed by the Council of Europe in
its internal legal acts are relevant nowadays. and
Therefore, the adoption of the Charter proves that
the issue of justice and the judicial system of Eu-
ropean countries is immediate and needs to be
clarified. The adoption of the European Charter
was the need for an official document intended
for all European states, which would set out pro-
visions aimed at ensuring the highest guarantees
of competence, independence, and impartiality of
judges.

The principle of impartiality takes an important
place among the provisions of the Charter. Al-
most all provisions state the principle of impar-
tiality should be as a guideline in all issues, in-
cluding a candidate for a judge, the procedure for
selecting a candidate, a judge directly in the of-
fice. Under paragraph 1.1 of the European Char-
ter: “the statute for judges aims at ensuring the
competence, independence, and impartiality
which every individual legitimately expects from
the courts of law and from every judge to whom
is entrusted the protection of his or her rights. It
excludes every provision and every procedure li-
able to impair confidence in such competence,
such independence, and such impartiality” /29/.
The European Charter aims to ensure the compe-
tence, independence, and impartiality that every
person legitimately expects from the court and
every judge who protects his or her rights. It
should not contain provisions and procedures
that could impair confidence in such competence,
independence, and impartiality. Other interna-
tional organizations have also gotten in on the le-
gal consolidation of such an important principle
of justice. For example, paragraph 1 of Art. 7 of
the African Charter on Human and Peoples’
Rights, adopted by the Organization of African
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Unity (now the African Union) in 1981, states that
every person has the right to a fair trial within a
reasonable time by an impartial tribunal /30/.

As it states in Art. 8 of the American Convention
on Human Rights, developed and adopted by
members of the Organization of American States
in 1969, every person has the right to have his or
her case heard with due guarantees and within a
reasonable time, by a competent, independent,
and impartial tribunal, previously established by
law to substantiate any criminal charge against
him or her for determination of his or her rights
and obligations of a civil, labor, fiscal, or any
other nature /31/. Thus, key international conven-
tions on human rights of the regional level also
contain a rule recognizing the need for the court
to adhere to the principle of impartiality. We
should note that the above list of international le-
gal acts is not exclusive and can be supplemented
by other international documents that support
the importance of the principle of impartiality in
judicial activities.

IV. REGULATION OF THE PRINCIPLE OF
IMPARTIALITY IN THE LEGISLATION OF
UKRAINE

Considering the legislation of Ukraine on this is-
sue, one cannot ignore the Constitution of
Ukraine of 1996 as a fundamental legal act be-
cause it forms the basis of the legal system of
Ukraine, in particular the justice system. Accord-
ing to Art. 34 of the Constitution of Ukraine,
which regulates human rights, “... the exercise of
such rights may be restricted by law in the inter-
ests of ... supporting the authority and impartial-
ity of justice” /32/. However, this is the only pro-
vision on the principle of impartiality in the Con-
stitution of Ukraine. Although the Constitution of
Ukraine contains a whole section on the judiciary
and the judicial system of Ukraine, it does not reg-
ulate the principle of impartiality.

It is important to consider the opinion of V.V.
Horodovenko /33/, the Judge of the Constitu-
tional Court of Ukraine, regarding the Decision of
the Grand Chamber of the Constitutional Court of
Ukraine in the case upon the constitutional
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petition of 55 People's Deputies on the conformity
of Article 375 of the Criminal Code with the Con-
stitution of Ukraine (constitutionality). The Judge
states that the judge’s sincere conviction as to the
legitimacy of his activity is his independence and
impartiality, and consequently, the essence of jus-
tice as such. He further notes that “judges should
have unrestricted freedom to impartial trials un-
der the law and their own understanding of the
facts.” The judge also highlights that the court de-
cision should be based on the principles of the
rule of law, impartiality, independence, adversar-
ial proceedings, and equality of all participants in
the trial (the opinion of the Judge of the Constitu-
tional Court of Ukraine V.V. Horodovenko re-
garding the Decision of the Grand Chamber of the
Constitutional Court of Ukraine in the case upon
the constitutional petition of 55 People’s Deputies
on the conformity of Article 375 of the Criminal
Code with the Constitution of Ukraine (constitu-
tionality), 2020). That is, in fact, V.V. Horodo-
venko once again stressed the need to comply
with all fundamental principles of justice. How-
ever, we should consider this opinion in our anal-
ysis as it was suggested regarding the case of
2020. As the issue of the principles of justice arises
in new cases, this problem has not disappeared in
the Ukrainian judiciary, and therefore, the study
of the principle of impartiality is still relevant.

There is no principle of impartiality as the basis of
justice in the Code of Civil Procedure of Ukraine
(hereinafter - CCP of Ukraine) dated 2004. How-
ever, Art. 2 of the CCP of Ukraine states that the
task of civil legal proceedings is fair, impartial,
and timely trial and solution of civil cases, aimed
at effective protection of violated, unrecognized
or disputed rights, freedoms, and interests of
physical persons, rights and interests of legal en-
tities, interests of the state /34/. The Law of
Ukraine On the Judiciary and Status of Judges,
dated 2016 /35/, is an important legal act in
Ukraine. In particular, Art. 57 of the Law states
the need for taking the judicial oath, which con-
tains the following words: “... taking this office of
a judge, do solemnly swear to Ukrainian people
to administer justice objectively, fairly, impar-
tially, independently, justly and in a highly

71

qualified manner in the name of Ukraine, follow-
ing the principle of the rule of law...” In addition,
the Law of 2016 mentions the principle of impar-
tiality in various aspects several times. However,
as in the Constitution of Ukraine, it is not men-
tioned separately as a basic principle of the ad-
ministration of justice. There is also no definition
of it in the legislation.

Thus, even though the principle of impartiality is
provided in international legal acts, it is not
properly regulated in the national legislation of
Ukraine. This is a problem, as improper regula-
tion of the principles of the judiciary activity in
domestic legal acts can lead to their misunder-
standing. The above opinion of Judge V.V.
Horodovenko /36/ proves it (the opinion of the
Judge of the Constitutional Court of Ukraine V.V.
Horodovenko regarding the Decision of the
Grand Chamber of the Constitutional Court of
Ukraine in the case upon the constitutional peti-
tion of 55 People’s Deputies on the conformity of
Article 375 of the Criminal Code with the Consti-
tution of Ukraine (constitutionality), 2020).

Indeed, the principle of impartiality is given a lot
of attention in international legal acts and recom-
mendations, which, at first glance, may show that
their duplication in Ukrainian legal acts is not
needed. However, we believe that domestic regu-
lations should explain such a fundamental princi-
ple for its detailed understanding and proper ap-
plication. We believe an article that would en-
shrine the principles of justice, including the prin-
ciple of impartiality, can be added to the Law of
Ukraine On the Judiciary and Status of Judges,
dated 2016 /37/. For example, in the Law of
Ukraine, there is Art. 6 Independence of Courts.
We believe that the principle of impartiality can
be added and explained on its basis. Moreover, as
noted earlier, the ECtHR emphasized their rela-
tionship in the judgment in Klein and Others v.
The Netherlands, dated 2003 /38/. Therefore, such
an addition to the article will be quite logical and
of practical significance. Moreover, the consolida-
tion of the principle of impartiality along with its
interpretation in the legislation of Ukraine will
settle disputes in international legal science and
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reduce the diversity of definition of impartiality
in the judiciary.

Many researchers have considered the issue of
impartiality of judges in their works. The Ukrain-
ian researcher made an important contribution to
the study of this issue. In her scientific work, she
explored the essence of impartiality in judicial
practice and analyzed its relationship with the
principle of independence /39/. Other Ukrainian
scholars, T.I. Fulei and A.M. Kuchiv /40/ con-
ducted a fundamental study based on the case
law of the European Court of Human Rights con-
cerning Art. 6 of the Convention for the Protec-
tion of Human Rights and Fundamental Free-
doms. They collected and researched a number of
cases concerning the principle of impartiality.
This work is interesting as it explains the attitude
of the ECtHR to the principle of impartiality,
identifies its types and the grounds for doubts
about impartiality, etc.

The Ukrainian researcher V.O. Hryniuk /41/ not
only analyzed the principle of impartiality but
also examined it according to the Ukrainian legis-
lation and realities of our legal system. He argued
that the impartiality of judges could remain a de-
clarative provision if the state did not have the
necessary mechanisms to ensure it. The re-
searcher also considered the guarantees for judi-
cial impartiality and independence, their applica-
tion in Ukraine, and the legal basis of the issue.

N.M. Hren /42/, the Ukrainian researcher, also
considered the issue of the court impartiality
through the right to a fair trial. She notes that the
impartiality of the court is a mandatory require-
ment of the rule of law. The researcher points out
if this principle is not ensured, the trial will be-
come a farce, and the judiciary — a puppet in the
hands of stakeholders. Thus, she justifies the need
to adhere to the principles of justice. Also, unlike
most scholars, she divides the independence and
impartiality of the judiciary into two separate but
interrelated principles, noting that the first one
applies to the overall judiciary, and the second, in
turn, applies to each case. Regarding the principle

of impartiality, she distinguishes two

72

components: a judge must be subjectively impar-
tial in hearing the case, i.e., must have no personal
interest or bias; a judge must be objectively im-
partial, that is, must provide sufficient guarantees
to exclude any legitimate doubt in this regard.
The impartiality of the judge's personality to-
wards a specific participant in the trial and the
case outcomes are highlighted.

N.V. Hlinska /43/ deeply studies the principles of
impartiality and their importance for the judicial
system of Ukraine. At the same time, she empha-
sizes that only a collective, situational (depending
on the circumstances of a particular proceeding)
assessment of all factors of bias by a competent
entity can be a ground for establishing the bias of
a party. Separate aspects of guarantees of the
court impartiality were studied by E.T. Barba-
kadze /44/, 1.V. Rekhtina /45/, Yu. Romaniuk /46/,
LYu. Tatulych /47/, Yu.V. Shapovalova /48/, and
others. Although many scientists have devoted
their works to this issue, it remains insufficiently
researched and debatable in legal science. In par-
ticular, insufficient attention is paid to the com-
pliance of domestic legal norms with interna-
tional legal requirements and standards /49/.
Moreover, we emphasized the case law of the Eu-
ropean Court of Human Rights, having compre-
hensively interpreted and discussed the princi-
ples of impartiality in court decisions.

V. CONCLUSION
The rule of law and the impartiality of judges are
inextricably linked and complementary. In this
case, the first is a prerequisite and condition of the
second, although it cannot serve as its sufficient
guarantee. If the court is impartial, it promotes
public confidence and acts as a constitutional and
legal guarantee for the protection of human rights
and freedoms. Impartiality, being the moral qual-
ity of the judge and the requirement for his be-
havior in the proceedings, is a condition for jus-
tice and directly relates to it. At the same time, the
impartiality of the court corresponds to inde-
pendence, but it is not identical to it. Impartiality
determines the decision-making process, and in-
dependence depends on the court composition,
the conditions for judges'

career, i.e.,
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organizational factors and the judiciary. Inde-
pendence does not guarantee impartiality but is
an important prerequisite for its existence. In fact,
there are situations when an independent judge,
without any outside influence, makes his biased
decision.

The basic significance of the court impartiality is
that it can be unequivocally recognized as one of
the conditions for fair justice. An impartial judge
aims at achieving justice. This is the meaning of
justice and its significance for society. The impar-
tiality of a judge is determined by both the degree
of independence of the judiciary and the manage-
rial influences from the judiciary itself. Based on
this, the independence of the judicial system im-
plies management processes within it. Hence,
higher levels of this system can influence the
lower ones. The above proves that the judicial
system, to ensure a sufficient level of impartiality,
should be structured as that judges of higher
courts cannot unduly influence judges of lower
courts, namely their right and duty to decide
cases according to their inner conviction. In the
modern state, the effective exercise of judicial
power by impartial judges acquires more signifi-
cance as justice is intended itself to ensure human
rights and freedoms, that is, to be their guarantor.

The provisions of international legal acts that en-
shrine this principle and the practice of the EC-
tHR confirm its importance for the functioning of
the judicial system. Key international conven-
tions on human rights of the universal and re-
gional levels contain a rule recognizing the need
for the court to adhere to the principle of impar-
tiality. The European Court of Human Rights
states in its decisions that the personal impartial-
ity of ajudge is presumed until proven otherwise.
Judges should behave as that the participants
have no reason to doubt their impartiality. How-
ever, unlike international norms and standards,
the legislation of Ukraine, although referring to
impartiality as a principle of justice, does not spe-
cifically define it in legal acts. We believe that this
significant omission gives rise to many inaccura-
cies and discussions.
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To eliminate doubts about the impartiality of
judges, we propose to improve legislation by in-
troducing additional guarantees in the form of a
rule, according to which the case is transferred to
another court. We also urge developing updated
guidelines for domestic judges, taking into ac-
count the norms and recommendations of inter-
national law, the requirements of domestic law,
and the realities of the Ukrainian judicial system.
It also seems necessary to amend the Law of
Ukraine On the Judiciary and Status of Judges
dated 2016 with a provision on the principle of
impartiality.

The theoretical significance of the study is that the
obtained results and the conclusions based on
them promote the science of procedural law and
identify problems in judicial activity. The practi-
cal significance of the study is manifested in the
suggested recommendations aimed at improving
the domestic legislation on the regulation of the
principle of court impartiality. In particular, we
proposed to explain this principle in Art. 6 of the
Law of Ukraine On the Judiciary and Status of
Judges and in the ECtHR case law on such viola-
tions, which shows the main directions the Euro-
pean countries, including Ukraine, should follow
to eliminate any violations of impartiality in judi-
cial activity.
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