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THE PROFESSION, QUALIFICATION, TRAINING, SUPERVISION AND THE ALIGNMENT OF THE DIRECTIVE 2005/36/EC – TOURIST GUIDING

Abstract
Tourist Guiding ranks amongst the world’s oldest professions and guides have an important role to play in tourism. Tourist Guides are representatives of their cities, regions and countries. They contribute considerably to the perception of the destination. Tourist Guides are able to help travellers understand the culture of the region visited and the way of life of its inhabitants. They have a particular role, on one hand to promote the cultural and natural heritage whilst on the other hand to help ensure its sustainability by making visitors aware of its importance and vulnerability. Tourist Guides are often the only local contact for travellers, especially those from other countries. They can therefore contribute greatly to a mutual understanding amongst nations and cultures.
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Tourist Guiding and the Freedom of Movement
There are several sets of interests involved in Tourist Guiding, that of the consumers (recipients of the service), that of the guide, and that of the State visited in having a valid representation made of its history, culture and so on. As the Preamble to the Services Directive itself recalls, under the case-law there were several relevant imperative reasons accepted by the European Court of Justice, including cultural policy objectives, the preservation of national historical and artistic heritage, the protection of the recipients of services, the protection of social cultural philosophical values (Preamble indent 40) etc. There is also a Community interest in all these interests being protected. 

The traveller’s presence in a country is of benefit to a State. Through tourism, States reap both direct and indirect benefits. Beyond the direct economic impact of tourism are the staggering advances in transportation and telecommunications, as well as opportunities for education, diplomacy and cross-cultural understanding. The State visited has a vested interest in having a valid representation made of its history, culture and a vested interest in ensuring quality tourism services throughout.
Tourist Guiding as a unique and distinct profession
There are no objective confines to knowledge. It follows that nobody can know everything. It is thus quite understandable that due to the considerable concentration of heritage in most areas of Europe with their diversity of peoples, customs, beliefs, art, traditions etc that each one constitutes one guiding area of qualification. Administrative land division is often based upon obvious cultural areas with commonality of linguistic, landscape, musical, religious and ethnic elements. It is therefore wholly understandable that Tourist Guide Training Courses are based on specific areas which may be administrative (region, province) or geographic but always area-specific. The profession has always been characterised by area-specificity with qualification always based on one particular cultural area. 

Within the Travel industry confusion abounds. The Tourist Guide Profession is very often confused with other similar yet distinct professions such as Tourist Guide / Tour Manager. As early as 1989, the Commission pointed out that it had always made a clear distinction between the occupation of Tourist Guide and that of Tour Manager, in compliance with Directive 75/368/EEC, which laid down transitional measures for Tour Managers but excluded Tourist Guides
. Reference should also be made to the 1992 Communication on the comparability of vocational training qualifications between Member States in the Tourism sector.
 This not only provides a description of the mutually agreed practical vocational requirements for Tour Managers, but also stipulates that a Tour Manager should not be confused with a Tourist Guide. In 1996, attention was again drawn to the fact that these two jobs were complementary but different and, as such, governed at Community level by different legal arrangements. 

CEN addressed this issue in 2003 by establishing Tourism Definitions in European Norm 13809. EN 13809 was designed to facilitate understanding between users and providers of Tourism Services. EN 13809 benefits the consumer and authorities to know how each service in the industry fits together and to understand that the services and professions are not the same as each other. The following are the definitions set in EN13809:
2.3.5
Tourist Guide

Person who guides visitors in the language of their choice and interprets the cultral and natural heritage of an area, which person normally possesses an area specific qualification usally issued and /or recognised by the appropriate Authority 

2.3.2
Tour Manager

Person who manages and supervices the itenerary on behalf of the Tour Operator, ensuring the programme is carried out as described in the Tour operator’s literature and sold to the traveller / consumer and who gives local practical information
Tourist Guides and the Freedom of Movement
The Freedom to provide service – Does this means that anyone can do everything everywhere? The answer is definitely NO! The Treaty clearly states that: Any Nationals of a Community Member State legally established in a given Member State may provide services on a temporary and occasional basis in another Member State under their original professional title. In other words a Group Escort, a Tour Manager, a Historian or a Teacher who comes to Croatia and acts as a Tourist Guide is infringing European Legisaltion.
Article 5 of Title II of the 2005/36/EC Directive states that Member States shall not restrict, for any reason relating to professional qualifications, the free provision of services in another Member State. The principle of the free provision of services applies to any National covered by the Directive who is legally established in his home Member State. The migrant service provider can provide cross border services on a temporary basis under the same professional title if the profession is regulated in his home Member State. If the profession is not regulated in the home Member State, the same rules apply if the service provider has pursued the profession for at least two years out of the last ten years
. 
Host Member States may require individuals to submit a written declaration with the Competent Authority on a yearly basis
, giving formal evidence of their professional qualification
 and attesting to their legal establishment in the home Member State. Using the official form prepared by the Competent Authorities, the migrant service provider may be asked to give details concerning his/her professional activities in the Host Country irrelevant if the country is regulated or otherwise.
As far as Permanent Establishment in another Member State is concerned, the Directive comprises the three existing systems of recognition: 1) The General System (Chapter 1 of Title III of the Directive); 2) System of automatic recognition of qualifications attested by professional experience (Chapter II of Title III); 3) System of automatic recognition of qualifications for specific professions (Chapter III of Title III of the Directive).
As Tourist Guiding is not included specifically under (2) or (3), the General System would be applicable to Tourist Guiding on a permanent basis in a Member State other than that of origin of the provider. The General System (Chapter 1 of Title III of the Directive) applies as a fall-back to all the professions not covered by specific rules of recognition and to certain situations where the migrant professional does not meet the conditions set out in other recognition schemes. This General System is based on the principle of mutual recognition, without prejudice to the application of compensatory measures where there are substantial differences between the training acquired by the migrant and the training required in the host state. The compensatory measure may take the form of an adaptation period or an aptitude test, at the choice of the migrant unless specific derogations exist. However, this would not apply where a common platform had been properly adopted. This is a scheme that caters for the substantial differences. 

Directive 2006/123/EC

The Services Directive deals both with establishment and the cross-border provision of services, and covers tourist guiding. The Services Directive is complementary to and is not intended to affect the operation of Directive 2005/36 and other Directives. It is only in the case of direct conflict between provisions of the Services Directive and those in other Directives that the latter will prevail
. Otherwise, they are to be read side by side. 
European Court of Justice Rulings

The need to restrict interpretation of the cultural heritage to qualified professionals – in this case, Tourist Guides – is entirely justified by the European Court of Justice. Indeed, the general interest in the proper appreciation of places and things of historical interest and the widest possible dissemination of knowledge of the artistic and cultural heritage of a country has been recognized by the ECJ in its ‘tourist guide’ judgments as justifying a restriction on the freedom to provide services in the case of ‘museums or historical monuments which may be visited only with a specialized professional guide.
 

In its judgments on Tourist Guides, the ECJ has stated that freedom to provide services is incompatible with a requirement that tourist guides travelling with a closed group of tourists from another Member State hold a professional card, authorization or ‘national’ license where those services consist in guiding such tourists in places other than museums or historical monuments which may be visited only with a specialized professional guide. The ECJ was clear in its ruling that because of ‘area specificity’, the Tourist Guide’s freedom to provide services is limited by virtue of the exception concerning museums or historical monuments.

Conclusion – The mechanism to safe guard all interests concerned

Tourism is an important industry and Quality comes First
Proposal: 
· Recognition of the Tourist Guide Profession as a unique and Area Specific Profession

· Regulate the Profession

· Effectively Pursue the pan European adoption of EN 15565 

· Distinguish designated from non designated areas

· Effectively establish a system for the mutual recognition of titles 
· Enforcement A healthy market needs strong regulation, effective redress and rigorous enforcement. More harmonized and better coordinated rules will facilitate enforcement and redress.
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� Oral question H-1012/88 put by Mr. Petronio at Question Time during the March 1989 session.


� OJ C320, 7.12.1992.


� Written question E-2615/96 by Mr. Kellet-Bowman (OJ C 72, 7.3.1997)





� Article 5 (1b) of Title II of Directive 2005/36/EC


� Article 7


� In Member States where the profession is not regulated – that they have two years experience in the last ten


� Article 3 of Directive 2006/123/EC


� Judgments of 26.2.1991, Case C-154/89 and C 198/89, Reports 1991-1992
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