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FOREWORD

We are in the second year of pandemic which has changed the way we live, the way
we work and the way we communicate. Last year, the globe, let alone the Euro-
pean Union, focused on the reaction to the pandemic, that is, reacting to the ever-
changing events around us. This year, our sights are beginning to shift forward. As
we slowly emerge from the health crisis, we are starting to contemplate what lies
ahead, and more importantly, what needs to be done to provide a better future for
the next generations of Europeans.

Democracy, rule of law and fundamental rights are the three pillars forming the
bedrock of the European Union. They cannot exist without one another, even less
used against one another. They are the basis for everything else in the EU and they
are projected to all other policies, be it green, digital or beyond. This is largely
what makes the EU unique.

It goes without saying that science has shown its value over the past year. Science
to innovate and find solutions to the challenges of our age have been perhaps
taken for granted previously, but we are now more than aware of the life chang-
ing potential of science on our daily lives. Indeed, stable democratic systems are
not a given. Democracy needs to be nurtured and defended. Trust of citizens in
democratic processes and personal responsibility of citizens, are key to this. Here,
researchers can play an important role in the design of evidence-based policy. Re-
searchers can help develop and experiment with innovative solutions and innova-
tive policy approaches. Horizon Europe will continue the Horizon 2020 support
for such research and experimentation.

As an institution, European Commission is of course, very much interested in the
future. Science will provide the backbone of our policies which lie ahead, but our
job is to gauge ongoing trends and steer towards a better future for us all. Cur-
rently, this means things like the digital and green transitions. This year’s confer-
ence embodies the new trend. “The future of the EU in and after the pandemic”
encompasses efforts across Europe to look forward. One thing which has emerged
is that there is an impression that a number of people got disappointed with de-
mocracy and democratic forces. In times of crisis, quick solutions are sought.
In today’s world of fast changes and transitions, like digital or green, feelings of
instability and uncertainty arise. We need to therefore foster communication, to
further enrich representative democracy and trust. One of the novelties this year
is the launch of the Conference on the Future of Europe with that goal in mind -
to give citizens a greater say in shaping future EU policies. As current and future

EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5 XI



leaders in your scientific field, or simply as interested professionals, you will find a
place to make your voice heard. This year’s conference is evidence of that.

Ognian Zlatev
Head of Representation of
European Commission in the Republic of Croatia
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Original scientific paper

EU ASYLUM SYSTEM IN AND AFTER THE COVID-19
PANDEMIC: DISCLOSING THE WEAKNESSES

OF THE CURRENT RULES AND ASSESSING THE
PROSPECTS OF THE NEW PACT ON MIGRATION
AND ASYLUM*

Bojana Cudkovié, PhD, Associate Professor
University of Belgrade Faculty of Law
Bulevar kralja Aleksandra 67, Belgrade, Serbia

cuckovic@ius.bg.ac.rs

ABSTRACT

The paper analyses the influence that the Covid-19 pandemic has had on the functioning of
the European asylum system. The analysis is divided into three parts and addresses problematic
issues associated with different stages of the pandemic. In the first part of the paper, the author
outlines the asylum practices of EU Member States in the initial stage of the Covid-19 pan-
demic during which the pandemic was perceived as a state of emergency. By exploring the legal
possibilities to derogate both from the EU asylum rules and international human rights stan-
dards, the author offers conclusions as regards limits of derogations and the legality of Member
States practices, especially their failure to differentiate between rules that are susceptive of being
derogated in emergency situations and those that are not. The second part of the paper analyses
the current phase of the pandemic in which it is perceived as a ‘new normal’ and focuses on
making the EU asylum system immune to Covid-19 influence to the greatest extent possible
and in line with relevant EU and human rights rules. The author insists on the vulnerability
as an inherent feature of persons in need of international protection and researches upon the
relationship between the two competing interests involved — protection of asylum seekers and
ensuring public health as a legitimate reason for restricting certain asylum seckers’ rights. The
final part of the paper analyses the prospects of the future EU asylum system, as announced by
the New Pact on Migration and Asylum in September 2020, to adapt to the exigencies of both
the current Covid-19 crisis and pandemics that are yet to come. With an exclusive focus on
referral to Covid-19 and provisions relevant for the current and future pandemics, the author
criticizes several solutions included in the instruments that make up the Pact. It is concluded
that the Pact failed to offer solutions for problems experienced during the Covid-19 pandemic

This paper is the result of research conducted within the scientific project “Pandemic. Law. Society.”,

supported by the University of Belgrade Faculty of Law.
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and that, under the pretext of public health, it prioritizes the interests of Member States over
the interests of applicants for international protection.

Keywords: Asylum, Covid-19, Pandemic, EU, New Pact on Migration and Asylum

1. INTRODUCTION

The year 2020 has left the European Union (EU) with two significant legacies that
have serious repercussions on its asylum system — the Covid-19 pandemic and the
New Pact on Migration and Asylum.'

The outbreak of the Covid-19 pandemic put the Common European Asylum
System (CEAS) to a difficult test and challenged the already fragile Dublin rules.
Under the pretext of emergency measures, Member States introduced a number
of changes in the functioning of their asylum systems, thus seriously endangering
the rights of the most vulnerable group of persons — those in need of international
protection. According to numerous reports of international and European organi-
zations, Member States” responses to Covid-19 varied significantly, both as regards
the nature of the measures taken and their temporal scope. However, their com-
mon feature seems to have consisted in some sort of suspension of asylum pro-
cedures and Dublin transfers, temporary deferral of the right to seek asylum and
even, in certain cases, denial of access to the territory. Also, reception conditions in
asylum centres were often considered as not in line with measures recommended
for the suppression of the pandemic spread, such as over-crowdedness and the
consequential impossibility of social distancing,.

The paper will analyse the influence of the Covid-19 pandemic on the EU asylum
system through three different stages — the initial stage in which Covid-19 was
qualified as a state of emergency, the current one which treats Covid-19 pandemic
as a ‘new normal’ and the future stage for which new rules are emerging within the
New Pact on Migration and Asylum. As it appears, the documents that make up
the Pact take into account the influence of the pandemic both within and beyond
the concept of force majeure.

The first part of the paper will focus on the initial stage and the very outbreak of
the pandemic during which the pandemic was perceived by the Member States
as a state of emergency (2.). A brief overview of various Member States’ practices
will be provided, followed by an analysis of their legality (2.1.). Legal possibilities
to derogate from EU asylum rules will be explored, as well as the limits of deroga-

Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions on a New Pact on Migration and

Asylum, Brussels, 23 September 2020, COM/2020/609 final.
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tion (2.2.). Being an integral part of a multi-layer system of protection, the CEAS
and its functioning during the state of emergency cannot be thoroughly analysed
without referring to human rights as a corrective and limiting mechanism. The
main claim will consist of Member States’ obvious failure to differentiate between
those rules that are susceptive of being derogated and those that are not, the prin-
ciple of non-refoulement and the prohibition of ill-treatment being examples of
the latter (2.3.).

The second part of the paper will focus on the functioning of the CEAS in the
aftermath of the state of emergency, i.e. the current situation in which the pan-
demic is no longer perceived as an emergency but rather a ‘new normal’ (3.). In
this context, the application of CEAS rules and standards will be examined in a
two-fold manner. Firstly, by balancing between two different aims — the necessity
to offer international protection to those in need and the legitimate aim to ensure
public health (3.1.). Secondly, by insisting on the vulnerability of persons in need
of international protection as the crucial criterion that, instead of allowing for
lower standards in the pandemic context, actually requires higher standards to be
implemented by the EU Member States in the course of applying the CEAS rules
(3.2.).

The third part of the paper will analyse the pandemic in the context of a novelty
introduced by the European Commission in September 2020 — the New Pact
on Migration and Asylum. Announced as a “fresh start” by the new Commis-
sion and its President Ursula von der Leyen,? the Pact was intended to overcome
the difficulties encountered by the earlier proposal to reform the Dublin system.
Although initially envisaged as a means to respond to the 2015 migrant crisis, it
is questionable whether the Pact appropriately acknowledges the current crisis —
the Covid-19 pandemic (4.). This part of the paper will therefore focus on the
pandemic in the future EU asylum system, both within and beyond the concept
of force majeure introduced by the Proposal for a Regulation addressing situa-
tions of crisis and force majeure in the field of migration and asylum,® and analyse
scarce referral to Covid-19 in the documents that make up the Pact (4.1.). The
subject matter of a profound analysis will primarily be the practical consequences
of an obvious differentiation introduced by Article 1 of the Proposal for a Regula-

Press statement by President von der Leyen on the New Pact on Migration and Asylum, Brussels, 23
September 2020, [https://ec.curopa.eu/commission/presscorner/detail/en/statement_20_1727], Ac-
cessed 5 January 2021.

Proposal for a Regulation addressing situations of crisis and force majeure in the field of migration
and asylum, Brussels, 23 September 2020, COM(2020) 613 final, 2020/0277(COD) (Proposal for a

Regulation on crisis and force majeure).
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tion introducing a screening of third-country nationals at the external borders*
between persons who are “vulnerable and in the need of health care” and those
“posing a threat to public health”. This part of the paper will thus explore whether
such a solution, although officially proclaimed to be in the interest of persons in
need of international protection, may become yet another basis for protecting the
interests of individual Member States (4.2.).

2.  EARLY STAGE — CONSIDERING COVID-19 AS A STATE OF
EMERGENCY

The introduction of the state of emergency, either a formal or a factual one, and
consequently the closure of state borders, was the first response to the outbreak
of a pandemic caused by the so far unknown virus. This appears to have been
a global reaction.’ States rather instinctively perceived the virus as an external
threat, closed themselves for the rest of the world and turned to internal methods
of dealing with the situation.® A nationally oriented response in the area of asy-
lum, however, requires two further observations of a genuinely limiting character.
Firstly, though this may be understood as regards the rest of the members of the
international community, such a self-centred approach is, to say the least, a sur-
prise when it comes to an integrated group of states that proclaim the principle of
solidarity as one of their guiding principles and share common rules and values,
Common European Asylum System that consists of a number of legal acts serv-
ing as an example. Secondly, asylum seekers and persons in need of international
protection become, in times of crisis, even more vulnerable than they already are,
which is not properly addressed by states. States primarily focus on the benefit
of their nationals whereas the welfare of displaced persons is not perceived as

Proposal for a Regulation introducing a screening of third country nationals at the external borders, and
amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and (EU) 2019/817,
Brussels, 23 September 2020, COM/2020/612 final, 2020/0278(COD) (Proposal for a Regulation on
screening).

According to a report prepared by the Danish Refugee Council, 167 countries in the world decided
to close their borders, whereas 57 states made no exceptions as regards persons seeking international
protection. Danish Refugee Council, A Restriction of Responsibility-Sharing: Exploring the Impact of
Covid-19 on the Global Compact on Refigees, Copenhagen, October 2020, p. 11.

¢ Russack, S., EU Crisis Response in lackling Covid-19 — Views from the Member States, European Pol-
icy Institutes Network Report, 20 April 2020, p. 1, [https://www.clingendael.org/sites/default/
files/2020-04/Report_EU_crisis_response_April_2020.pdf], Accessed 25 March 2021. Carlucci
shares the view and adds that the Union was hesitant to overrule individual EU Member States policies
in the field of asylum, which resulted in the ambiguous asylum practices at national levels. Carlucci,
M., Europe, Migration and Covid-19: Turning Point or Consolidation of the Status Quo?, International
Development Research Network, 2020, pp. 1-11 [https:/staticl.squarespace.com/static/5e8ce9ff-
629cbb272fd0406f/t/5ed54e91bd306477t6ca4739/1591037588073/Europe%2C+Migration+and+-
Covid-19.pdf], Accessed 14 January 2021.

6 EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



a priority,” even recognizing them as “a threat to the national well-being” thus
paradoxically “seeking refuge in national sovereignty”® from those that are in fact
in need of refuge themselves. Emergency measures applied in the area of asylum
differed from one EU Member State to another (2.1.). However, there are serious
concerns regarding the legality of these measures, both from the perspective of
EU asylum law and EU law in general (2.2.), as well as their compatibility with
recognized international human rights standards (2.3.).

2.1. EU Member States’ practices regarding asylum after the outbreak of the
Covid-19 pandemic — a brief overview of emergency measures

Although the need for a common approach was recognized and stressed by the Eu-
ropean Council on 10 March 2020,” whereas the European Commission adopted
a Communication providing for temporary restriction of non-essential travel to
the EU due to Covid-19, which explicitly excluded “persons in need of interna-
tional protection or for other humanitarian reasons”,' the practices of EU Mem-
ber States were quite different, certifying that in emergency times examples of bad
practices outweigh the good ones. According to available information, Portugal
was among rare states to grant citizenship rights to all asylum seekers whose ap-
plications were still under consideration at the time, with the main aim to allow
this category of persons access to social security and health care.!" Spain decided
not to require asylum seekers to have valid documents to receive aid and health
care and released migrants from administrative detention due to the impossibility

Jauhiainen, J., Biogeopolitics of Covid-19: Asylum-Related Migrants at the European Union Borderlands,
Tijdschrift voor Economische en Sociale Geografie, Vol. 111, No. 3, 2020, p. 261.

Triandafyllidou, A., Commentary: Spaces of Solidarity and Spaces of Exception at the Times of Covid-19,
International Migration, Vol. 58, No. 3, 2020, p. 261.

Conclusions by the President of the European Council following the video conference on COV-
ID-19. 10 March 2020, [https://www.consilium.europa.cu/en/press/press-releases/2020/03/10/state-
ment-by-the-president-of-the-european-council-following-the-video-conference-on-covid-19/],  Ac-
cessed 6 March 2021.

Communication from the Commission to the European Parliament, the European Council and the
Council, Covid-19: Temporary Restriction on Non-Essential Travel to the EU, Brussels, 16 March
2020, COM/2020/115 final. One month later, the Commission adopted another relevant Commu-
nication relating to implementation of EU asylum rules in the context of Covid-19. Communication
from the Commission COVID-19: Guidance on the implementation of relevant EU provisions in the
area of asylum and return procedures and on resettlement 2020/C 126/02, C/2020/2516, O] C 126,
17.4.2020, pp. 12-27.

""" Dimitriadi, A., The Future of European Migration and Asylum Policy post Covid-19, FEPS Covid Re-
sponse Papers, Issue No. 7, July 2020, p. 4 [https://www.feps-europe.cu/attachments/publications/
feps%20covid%20response%20migration%20asylum.pdf], Accessed 12 January 2021.
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to fully implement epidemiological measures in detention institutions.'? Luxem-
bourg automatically extended the status of persons whose asylum applications
were underway, while Germany and Sweden allowed persons in need of interna-
tional protection to both enter their territories and submit asylum applications."
Contrary to examples of good practices, measures taken in the other EU Member
States were problematic and proved that covid-19 emergency measures “have af-
fected the way states implement European law provisions and related adminis-
trative procedures on asylum, return and resettlement”.'* Hungary and Greece
denied entry to persons seeking asylum' and suspended the right to apply for
asylum, Italy and Malta declared their ports to be unsafe for disembarkation thus
denying access to both territory and asylum procedures to newly arrived migrants,
whereas Belgium and the Netherlands closed their arrival centres.'® Pushbacks, a
flagrant violation of the non-refoulement principle, were reported both on seas
in Cyprus and Greece'” and on land in Croatia.'® The closure of internal borders
seriously influenced one of the basic Dublin mechanisms — the so-called Dublin
transfers which were suspended in the Netherlands, Germany and some other EU
Member States.” The situation in Greece, besides problems regarding unsanitary
conditions in overcrowded asylum centres on Greek islands,* also serves as a failed
example of EU solidarity concerning the most vulnerable category of persons in
need of international protection — the unaccompanied minors. Although the Eu-
ropean Commission proposed a scheme for relocation of unaccompanied minors

1bid. However, in another aspect, measures adopted by Spain are problematic. Since it officially de-
clared the state of emergency, Spain suspended the right to apply for asylum. Marin. L., 7he Covid-19
Crisis and the Closure of External Borders: Another Stress-test for the Challenging Construction of Solidarity
Within the EU?, European Papers, Vol. 5, No. 2, 2020, p. 1077.

International Commission of Jurists, 7he Impact of Covid-19 related measures on human rights of mi-
grants and refugees in the EU, Briefing paper, 26 June 2020, p. 3, [https://www.icj.org/wp-content/up-
loads/2020/06/Covid19-impact-migrans-Europe-Brief-2020-ENG.pdf], Accessed 14 January 2021.
" Marin, op. cit., note 12, pp. 1075-1076.

International Commission of Jurists, 0p. cit., note 13, p. 2.

1 Marin, op. cit., note 12, pp. 1077-1078.

International Commission of Jurists, 0p. cit., note 13, p. 2.

Danish Refugee Council, op. ciz., note 5, pp. 25-26.

International Commission of Jurists, 0p. cit., note 13, p. 6.

2 Veizis, A., Commentary: “Leave No One Behind” and Access to Protection in the Greek Islands in the
Covid-19 Era, International Migration, Vol. 58, No. 3, 2020, p. 265. Problems regarding reception
conditions, lack of respect for basic epidemiological measures and restrictions on movement were
reported in other EU countries: International Commission of Jurists, op. ciz., note 13, pp. 12-13, 17;
European Council on Refugees and Exiles, Covid-19 Measures related to Asylum and Migration across
Europe, Information Sheet No. 8, April 2020, pp. 4-5. For a situation in France’s Calais settlements,
see: Danish Refugee Council, op. ¢i., note 5, p. 11.
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from Greece to the other EU Member States,” only ten states announced to take
their share in the relocation.?

This brief overview of EU Member States’ responses to Covid-19 in the area of
asylum leads to a conclusion of an obvious lack of any coordination at the EU
level that, as noted by Kelly, “seriously undermined the legitimacy of secking asy-
lum within the EU”.* It is questionable whether such diversity in applying CEAS
in the context of Covid-19 pandemic may be understood as an adaptation to the
exigencies of the pandemic within the EU system or they instead prove that the
CEAS does not offer an appropriate legal framework for taking coherent measures
at the Union level in pandemic times. Covid-19, despite the mentioned Com-
munication of the European Commission on non-essential travel that explicitly
excluded persons in need of international protection, obviously served the EU
Member States as an excuse for either entirely or partly suspending the CEAS rules
and standards. However, although such emergency measures may be explained
by factual reasons, it remains to be seen whether there was a legal basis for their
introduction and whether there was a red line that was not supposed to be crossed
even in times of emergency.

2.2. DEROGATING FROM CEAS - LEGAL POSSIBILITIES

Potential grounds for derogation from CEAS rules may be located both in pri-
mary EU law and relevant sources of secondary EU law.

The area of freedom, security and justice of which asylum forms an integral part,
is regulated by rules contained in the Title V of the Treaty on the Functioning of
the European Union (TFEU).* Article 72 TFEU has already been invoked by the
Member States as a legal basis not to apply EU asylum law in emergency situa-
tions.” In joined cases C-715/17, C-718/17 and C-719/17, Poland and Hungary
claimed that “they were entitled under Article 72 TFEU, (...) to disapply their

2! Migration: Commission takes action to find solutions for unaccompanied migrant children on Greek

islands, European Commission, Press release, Brussels, 6 March 2020 [https://ec.ecuropa.cu/commis-
sion/presscorner/detail/en/ip_20_406], Accessed 10 February 2021.

Dimitriadi, gp. cit.., note 11, p. 5.

» Kelly, S.B., The European Union Obligation: Member States must not Neglect the Consequences of Cov-
id-19 to the Disadvantaged Asylum Seckers and Refugees, HAPSc Policy Briefs Series, Vol. 1, No. 1,
2020, p. 215.

Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C 326, pp.
47-390 (TFEU).

Article 72 TFEU provides that title V “shall not affect the exercise of the responsibilities incumbent
upon Member States with regard to the maintenance of law and order and the safeguarding of internal
security”.

22

24

25
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secondary, and therefore lower-ranking, legal obligations”.”* However, the Court
of Justice of the European Union (CJEU) clearly stated that it cannot be inferred
“that the Treaty contains an inherent general exception excluding all measures
taken for reasons of law and order or public security from the scope of European
Union law” since “the recognition of the existence of such an exception, regardless
of the specific requirements laid down by the Treaty, might impair the binding
nature of European Union law and its uniform application”.”” Instead, the Court
suggests that Member States cannot rely on Article 72 as a basis for derogation in
case “provisions contained in secondary law are sufficient to address State security
interests, and are most appropriate to ensure that the objectives of the acquis are
met”.?

Two questions are raised in the specific context of Covid-19. Firstly, can Covid-19
situation be qualified as a threat for “the maintenance of law and order and the
safeguarding of internal security” as required by Article 72 and, secondly, whether
CEAS rules, as relevant secondary legislation, ensure in an appropriate manner
EU Member States’ interests threatened by Covid-19 pandemic in the context of
asylum?

Public health, although not expressly mentioned in Article 72, may be considered
to be encompassed by Article 72 using two arguments. On the one hand, the
CJEU itself adopted a rather extensive reading of the term security and considered
that it included situations of “fundamental importance for a country’s existence,
not only its economy but above all its institutions, its essential public services
and even the survival of its inhabitants”.?? On the other hand, specific second-
ary legislation in the area of freedom, security and justice, such as the Schengen
Borders Code, recognizes public health among grounds for not allowing entry to
third-country nationals.** However, and this is of crucial importance for consider-
ing the legality of asylum-related emergency measures taken by the EU Member
States in the state of the emergency phase of the pandemic, security reasons cannot

% Joined Cases C715/17, C718/17 and C719/17 Commission v. Poland, Hungary and Czech Republic,
[2020] ECLI:EU:C:2020:257, par. 134.
¥ Ibid., par. 143.

28

European Council on Refugees and Exiles, Derogating from EU Asylum Law in the Name of “Emer-
gencies”: The Legal Limits Under EU Law, Legal Note No. 6, 2020, pp. 2-3. Such a conclusion can
be drawn from paras. 150-156 of CJEU judgment in the already mentioned joined cases C715/17,
C718/17 and C719/17.

¥ Case 72/83 Campus Oil Limited and others v Minister for Industry and Energy and others [1984] ECR

1984 -02727, par. 34.

3 Article 6 (1, ¢) of the Regulation (EU) 2016/399 of the European Parliament and of the Council of 9
March 2016 on a Union Code on the rules governing the movement of persons across borders (Schen-

gen Borders Code) [2016] O] L 77, pp. 1-52.
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be invoked by the Member States on their own and in a unilateral manner. They
thus cannot be taken “without any control by the institutions of the European
Union”.!

The answer to the second question is not clear. It may be inferred from the posi-
tion taken by the Commission in its Communication relating to Covid-19 which
provided EU Member States with guidance on the implementation of relevant
EU provisions in the area of asylum.* To prevent and contain the spread of Co-
vid-19, the Commission recognizes general “public health measures such as medi-
cal screening, social distancing, quarantine and isolation” as applicable for appli-
cants for international protection, “provided that these measures are reasonable,
proportionate and non-discriminatory”.* In other words, although aware that the
pandemic has a disruptive effect on the way EU asylum rules are implemented by
the Member States, the Commission stresses that such a situation is capable of be-
ing overcome through public health measures and that Covid-19 cannot in itself
be considered a security reason that would require to derogate from CEAS. How-
ever, a counter-argument may also be offered. Namely, the Commission stresses in
its Communication that “only the European Court of Justice may give authorita-
tive interpretations of Union law”.3* It also notices that “a situation such as the one
resulting from the Covid-19 pandemic has not been foreseen” in legal acts that
comprise the CEAS.% It may thus be argued that the specificities of a pandemic
as a unique security threat have not been properly taken into account within the
secondary legislation and that therefore Article 72 TFEU may be used as a basis
for derogating from CEAS since it does not sufficiently address Member States’
interests. Although the author tends to consider the first option as more in line
with the very nature, structure and aims of the CEAS, the further interpretation
of Article 72 TFEU will hopefully be given by the Court in its future judgments.

The potential legal basis for derogation at the level of EU secondary legislation
is easier to consider. The Commission seems to place on equal footing the 2015
crisis concerning a large number of simultaneous applications and the one caused
by the Covid-19 pandemic and it considers that the same derogatory rules would
apply to both situations.*® In other words, the Covid-19 pandemic did not require
the suspension and derogation of CEAS in general, but a degree of flexibility

31

Commission v. Poland, Hungary and Czech Republic, par. 146.

32 Communication Covid-19, note 10.

B Ibid, p. 12.
% Ibid,
S Ibid., p. 13.

% Communication Covid-19, note 10, p. 13.
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that needed to stay within CEAS standards and only to the extent allowed by the
derogatory and discretionary clauses contained therein. To be more precise, flex-
ibility is allowed concerning time limits set by the Asylum Procedures Directive,’”
the conditions to apply the so-called sovereignty or discretionary clause contained
in the Dublin IIT Regulation®® or options offered by the Reception Conditions
Directive regarding material reception conditions.” Also, provisions of the Recep-
tion Conditions Directive concerning health care are to be interpreted as encom-
passing Covid-19 related care.

It may be concluded that it is highly questionable whether Covid-19, qualified
as a threat to the maintenance of law and order and the safeguarding of internal
security, met the requirements for applying Article 72 TFEU as a legal basis for
emergency measures in the area of asylum. Therefore, derogatory provisions al-
ready contained in the CEAS instruments offered in the emergency phase the only
possible ground for adapting the national asylum systems to the circumstances
caused by the Covid-19 pandemic.

2.3. CEAS as an integral part of a multi-layer system of protection — human
rights as a limiting and corrective mechanism

Since all EU Member States are at the same time contracting parties to the Eu-
ropean Convention on Human Rights and Fundamental Freedoms (ECHR), the
measures taken during the state of an emergency stage of the pandemic must also be
examined with regard to the obligations and standards that exist within the ECHR
system of protection.®”” ECHR, through its Article 15, as well as the European Court
of Human Rights (ECtHR) through its case-law on the matter, actually offer clear
guidance as to which line should not be crossed even in cases when the pandemic

% Articles 6(5) and 31(3) of the Directive 2013/32/EU of the European Parliament and of the Council
on common procedures for granting and withdrawing international protection [2013] OJ L 180, pp.
60-95.

% Article 17 of Regulation (EU) No 604/2013 of the European Parliament and of the Council establish-
ing the criteria and mechanisms for determining the Member State responsible for examining an ap-
plication for international protection lodged in one of the Member States by a third-country national
or a stateless person (recast) [2013] OJ L 180, pp. 31-59.

¥ Article 18 of the Directive 2013/33/EU of the European Parliament and of the Council laying down
standards for the reception of applicants for international protection (recast) [2013] OJ L 180, pp.
96-116.

% Such an overlap of different legal system in the area of asylum that include also the EU Charter on

Fundamental Rights is considered as “multi-dimensionality of constitutional protection of human
rights”. Ippolito, E; Velluti, S., 7he Relationship between the CJEU and the ECtHR: the Case of Asylum,
in: Dzehtsiarou, K.; Konstadinides, T.; O’Marea, N. (eds), Human Rights Law in Europe — The Influ-
ence, Overlaps and Contradictions of the EU and the ECHR, Routledge, 2014, p. 156.
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reaches the level that can be qualified as “an exceptional situation of crisis or emer-
gency which affects the whole population and constitutes a threat to the organized
life of the community of which the State is composed”.*! Authors that have so far
dealt with the issue tend to consider Covid-19 as meeting the requirements of an
emergency and that therefore, ECtHR's case law, although so far concerned with ter-
rorist activities, armed conflicts and military coups, can be applied to the Covid-19
situation.” However, and in line with the ECtHR's position in its 2020 Judgment
in the case Bas v Turkey, the Covid-19 pandemic may be considered to have fulfilled
the conditions of a state of emergency only in the initial stage of the pandemic ana-
lyzed in this section of the paper, whereas with time its characteristics evolved thus
making the public emergency considerations less obvious and of a declined intensity,
requiring the exigency criterion to be applied “more stringently”.*

Difficulties faced by the EU Member States in fulfilling their duties towards asy-
lum seekers due to Covid-19 may have led to certain modalities and adaptations.
However, to be considered compatible with ECHR standards, national emergency
measures in the field of asylum couldnt have impacted the enjoyment of absolute
rights, such as the prohibition of ill-treatment provided by Article 3 ECHR and
non-refoulement. It may therefore be concluded that no measures limiting access
to the territory for persons in need of international protection can be considered
as legal and required by the exigencies of the situation, whereas the same would
apply to reported cases of push-backs and detention and reception conditions that
may be qualified as meeting the minimum level of severity required by Article 3
ECHR.* In other words, human rights of absolute nature represent an ultimate
limit that cannot be crossed under any circumstances, no matter how extraordi-
nary they are. Such a conclusion carries a dual meaning — general and individu-
al. From the perspective of the (mal)functioning of the entire system, Covid-19
couldn’t serve the purpose of derogating from both national and EU rules in the
area of asylum, due to difficulties in meeting EU Member States’ obligations.
Among many rules that may be adapted to the exigencies of the situation, duties
of absolute nature such as non-refoulement and prohibition of ill-treatment in its

4 Judgment Lawless v Ireland No. 3 (1961) 1 EHRR 15, par. 28.

2 Jovidi¢, S., Covid-19 Restrictions on Human Rights in the Light of the Case-law of the European Court of
Human Rights, ERA Forum, Vol. 21, 2021, p. 550; Spadaro, A., Covid-19: Testing the Limits of Human
Rights, European Journal of Risk Regulation, Vol. 11, No. 2, 2020, p. 321.

% Judgment Bas v Turkey (2020), par. 224.

#  Both European Asylum Office and the Fundamental Rights Agency pointed to concerns that EU

Member States’ practices in the field of asylum can be considered as incompatible with non-derogable
human rights. European Asylum Support Office, Covid-19 Emergency Measures in Asylum and Recep-
tion Systems, Issue No. 2, 15 July 2020, pp. 7-8; Fundamental Rights Agency, Coronavirus Pandemic in
the EU — Fundamental Rights Implications, Bulletin No. 1, April 2020, pp. 24-25, 29.
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various appearances, cannot be either derogated from or adapted no matter how
difficult the situation faced by the State in question may be.* From an individual
asylum seeker’s point of view, his or her state of health cannot serve as an excuse
for not offering him/her access to territory and adequate protection, again in case
there is a risk of refoulement or ill-treatment. Even though EC Covid-19 Guide-
lines for border management measures to protect health and ensure the availability
of goods and essential services allows the Member States “to refuse entry to non-
resident third-country nationals where they present relevant symptoms or have
been particularly exposed to risk of infection and are considered to be a threat to
public health”, it is also suggested that alternative measures “such as isolation or
quarantine may be applied”.* In any case, when persons in need of international
protection are concerned, and in line with both the Schengen Borders Code and
the Communication on non-essential travel, international obligations have pre-
cedence and exceptions are not applicable. This means that when denial of access
to territory may be qualified as amounting to refoulement, Member States have
duties towards persons facing the risk of persecution or serious harm, and to assess
the existence of an individualized risk, access to both the territory and procedures
must be guaranteed regardless of any considerations concerning public health.”
The same dual approach applies to other EU Member States practices that might
have been qualified as violations of absolute rights, reception and living conditions
as well as immigration detention serving as examples. Neither general difficulties
the Member State is facing due to Covid-19, nor the fact that the person repre-
sents a risk for public health may serve as valid excuses for not complying with the
standards set by the ECtHR in its Article 3 jurisprudence.*®

% The Commission itself does not question such an interpretation of the EU asylum rules in the context

of Covid-19 pandemic. It stresses that “any restrictions in the field of asylum, return and resettlement
must (...) take into account the principle of non-refoulement and obligations under international

law”. Communication Covid-19, note 10, p. 12.

% European Commission, Covid-19 Guidelines for border management measures to protect health and

ensure the availability of goods and essential services (2020) OJ C 86/1, p. 3.
4 Crawley, H., The Politics of Refugee Protection in a (Post) Covid-19 World, Social Sciences, Vol. 10, 2021, p. 5.

% In addition to abundant ECtHR case-law through which clear standards have been established regarding

the conditions in asylum and migrant centres that States need to meet in order not to qualify them as
violation of the prohibition of torture, inhuman and degrading treatment, the latest Rule 39 provisional
measure indicated by the ECtHR with regard to Greece proves that same standards are applicable in the
pandemic context. Namely, on 16 April 2020 ECtHR ordered provisional measures in the case E.1L and
others v Greece consisting in immediate transfer of vulnerable people from Moria camp where they faced
serious health risks due to poor conditions. Tsourdi, E., Covid-19, Asylum in the EU, and the Great Ex-
pectations of Solidarity, International Journal of Refugee Law, Vol. 32, No. 2, 2020, p. 377. For ECtHR
case-law that concerns reception conditions of asylum seekers in the context of Article 3, see: V. v the
United Kingdom (2008), Tabesh v Greece (2009), Louled Massoud v Malta (2010), M.S.S. v Belgium and
Greece (2011), Sharifi and others v Italy and Greece (2014), Tarakhel v Switzerland (2014).
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3. CURRENT SITUATION — CEAS AND COVID-19 AS A ‘NEW
NORMAL

With the continuous presence of Covid-19 and the impossibility of still perceiv-
ing it as an ‘imminent’ threat, the situation has emerged into a ‘new normal or
‘new reality’.” This phase may be considered to have commenced in June 2020
when the initial strict lock-downs in numerous EU countries started to soften and
the emergency phase was considered to be over. However, the situation did not
imply the return to the one that existed before the outbreak of the pandemic. It
instead indicated that the EU asylum system needed to continue to function in
the newly emerging circumstances where the virus was still present and exerted a
strong influence. However, instead of derogations of both EU rules and human
rights obligations, only certain limitations due to public health reasons seem to
be an option in the second phase. This part of the paper will therefore focus on
making the asylum system “Covid-19 proofed™® to the greatest extent possible
and in line with relevant EU and human rights rules. To avoid using Covid-19
as an excuse for evading States’ “responsibilities towards refugees under interna-
tional law and for introducing even more restrictive policies that may well become
(semi)permanent once the pandemic is over”,’! two issues are of relevance. Firstly,
it is important to explore the relationship between the two competing interests
involved — protection of asylum seekers and ensuring public health, since public
health does represent a legitimate reason for restricting certain asylum seekers’
rights (3.1.). Secondly, the focus should be on the consequences that vulnerability
as the main feature of asylum seckers as a group may have on standards that apply
in the present stage of the pandemic (3.2.).

3.1. Weighing between public health and international protection

In the current phase, the pandemic seems not to fulfil one of the four criteria
required by the ECtHR to be qualified as an emergency.”* Namely, it does not
appear to be “exceptional, in that the normal measures or restrictions, permitted

#  Danish Refugee Council, 0p. cit., note 5, p. 6. Arnoux-Bellavitis, M., The Influence of Covid-19 on the
European Asylum and Migration Policy — Making Health a Priority while Ensuring the Respect for Fun-
damental Rights, Institute of European Democrats, 2020, p. 5, [https://www.iedonline.eu/download/
geopolitics-values/26-Arnoux-Bellavitis_-_The_influence_of_covid_19_on_the_EU_asylum_and_
migration_policy-FINAL.pdf], Accessed 1 April 2021.

0 Rasche, L., Four Implications of the Covid-19 Pandemic for the EUs Asylum and Migration Policy, Pol-

icy Brief, 24 July 2020, p. 5, [https://www.hertie-school.org/fileadmin/2_Research/1_About_our._re-

search/2_Research_centres/6_Jacques_Delors_Centre/Publications/20200724_Covid-19_Migra-

tion-Rasche.pdf], Accessed 25 March 2021.

Crawley, op. cit., note 47, p. 7

2 Denmark, Norway, Sweden and the Netherlands v. Greece (1968), par. 113.

51
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by the Convention for the maintenance of public safety, health and order, were
plainly inadequate”.”® Under such circumstances, the derogable rights of asylum
seekers can be interfered with by a public authority, provided that the interference
is in accordance with the law, necessary in a democratic society and in the inter-
est, inter alia, of protecting public health. Public health can thus be considered as
a legitimate aim in pursuance of which rights of asylum seekers can be restricted.
However, and this is of crucial importance, a fair balance would need to be struck
between an individual’s interest to have his rights protected and general interest to
ensure public health. This weighing between the two competing interests appears
to be the most difficult aspect in the current phase of the pandemic. Both states
and judicial bodies, national and international, will face the difficulty of assessing
“whether the extraordinary measures taken during the Covid-19 period have been
adequate and proportionate response to the situation”,”* or whether it was pos-
sible to achieve the same aim through less stringent measures. The lawfulness and
proportionality tests will thus become the most relevant standards for assessing the
compatibility of EU Member States’” asylum practices and measures in the current
stage of the pandemic. The proportionality test allows for certain adaptation to the
particular circumstances of each Member State,” while at the same time preclud-
ing it from adopting approaches of general character since the assessment needs to
be carried out in each particular case by taking into account the individual situa-
tion of a person in question. In other words, any restrictive measure needs to be
assessed from the perspective of its necessity in the pandemic context and the need
to protect public health. However, this should by no means be disproportionate to
the standards that apply to persons in need of international protection established
by both CEAS and international law. These considerations once again prove the
inseparability of the CEAS from international human rights standards and suggest
that “the human rights dimension needs to be at the heart of the European policy
on migration and asylum, particularly in a post-Covid-19 world”.>¢ Although the
Covid-19 pandemic is perceived as a ‘new normal’, the same should be avoided
when human rights restrictions are concerned. As correctly noted by Spadaro, to

3 Ibid.

> Jovidi¢, op. cit., note 42, p. 559. Tzevelekos and Dzehtsiarou expect the ECtHR to offer relevant cri-

teria in its future jurisprudence: Tzevelekos, V.; Dzehtsiarou, K., Normal as Usual? Human Rights in
Times of Covid-19, European Convention on Human Rights Law Review, Vol. 1, 2020, pp. 145-146.
Rasche considers that protection of public health may be achieved through adaptation of certain CEAS
procedural rules, such as introducing online registration, remote management of applications or video
interviewing, as well as preparing reception centers in a way to ensure sanitary and epidemiological
requirements. Rasche, 9p. ciz., note 50, p. 5. Proportionate restrictions may also be introduced with
regard to provisions that concern the freedom of movement or family unity of persons in need of in-
ternational protection. International Commission of Jurists, op. ciz., note 13, pp. 7-8, 17-19.
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°¢ Dimitriadi, gp. cit., note 11, p. 8.
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prevent that “the curtailment of human rights” becomes “the new normal, States
should strive to adopt a long-term strategy for the management of the pandemic
that does not rely on the continued restriction” of fundamental rights.””

3.2. Vulnerability of asylum seekers as a criterion requiring higher instead of
lower standards of protection in times of pandemic

Vulnerability as an inherent characteristic of persons in need of international pro-
tection has a three-fold influence on CEAS rules in the current phase of the Co-
vid-19 pandemic.’® Firstly, it serves as a limiting factor in the context of introduc-
ing potential restrictive measures for the protection of public health. Secondly, it
is an emerging factor to be taken into consideration while applying existing rules.
Thirdly, vulnerability requires the rising of existing standards, especially as regards
health care and protection of the health of persons in need of international protec-
tion.

Restrictive measures affect persons in need of international protection to a greater
extent than other groups that are not inherently vulnerable.” Namely, as noted by
the Danish Refugee Council, European Asylum Support Office, as well as other
organizations and institutions, lockdowns and restrictions on freedom of move-
ment might lead to “risk of starvation”, “lack of regular deliveries of food and wa-
ter”, “limited assistance” and “increased insecurity”,®’ as well as an “increased risk
of contracting diseases, including Covid-19”.°! The same applies as regards restric-
tions to other derogable rights. Due to their vulnerability, asylum seekers are im-
pacted by such restrictions in a more striking and consequential manner than the
rest of the population. Such a discrepancy in the Covid-19 restrictive measures’
influence must therefore be taken into account as a decisive factor when adopting

57

Spadaro, op. cit., note 42, p. 323.
% In addition to the well-established case-law of the ECtHR which consistently qualifies persons in need
of international protection as a vulnerable group (MSS v Belgium and Greece [GC] (2011) 53 EHRR
2, par. 251), in the specific context of the Covid-19 pandemic the World Health Organization identi-
fied the refugees as one of the most adversely affected populations. Alemi, Q., Stempel, C., Siddiq H.
& Kim, E., Refugees and COVID-19: achieving a comprehensive public health response, Bulletin of
the World Health Organization, Vol. 98, 2020, 510.

* Lanzarone, A.; Tullio, V;; Argo, A.; Zerbo, S., When a Virus (Covid-19) Attacks Human Rights: The
Situation of Asylum Seekers in the Medico-Legal Setting, Medico-Legal Journal, Vol. 89, No. 1, 2021, p.
29.

Danish Refugee Council, 0p. cit., note 5, p. 11; European Asylum Support Office, 0p. cit., note 44, p.
7.

¢ Kluge, H. H.; Jakab, Z.; Bartovic, J.; D’Anna, V.; Severoni, S., Refugee and Migrant Health in the Cov-
id-19 Response, The Lancet, Vol. 395, 2020, p. 1238.
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them,* whereas they should be tailored according to the specific characteristics
of persons in need of international protection in order to avoid that Covid-19
vulnerabilities turn into “an extrapolation of already existing vulnerabilities”.®?
In other words, the vulnerability of asylum seckers requires Covid-19 restrictive
measures to be specific, not too invasive and, to the extent needed, to differ from

general measures applied to the rest of the population.

Certain specific issues may emerge in the context of applying the CEAS in the
current pandemic context. Namely, Covid-19 might also emerge as a factor to
be taken into account concerning assessing the safety of a country to which the
person is to be returned, either in the context of Dublin transfers, or the return of
a failed asylum secker to his/her country of origin or a third safe country. In other
words, should the difficult epidemiological situation in the country to which the
person is supposed to be returned in accordance with CEAS rules, be considered
the reason not to return the person in question? Judging by the existing case-law
of both the ECtHR®* and the CJEU,* malfunctioning of the asylum system and
poor reception conditions in the country to which the person is to be returned
indeed should be considered as decisive.®® Although established in the context of a
massive influx of asylum seekers, there is no reason why the same standards should
not apply in case the asylum system is not functioning properly because of the
pandemic or the reception conditions in the country to which the person is to be
returned to may be qualified as meeting the minimum level of severity required by
the prohibition of inhuman or degrading treatment. It thus appears that Covid-19

62 Guadagno correctly remarks that “crisis response measures cannot effectively include migrants unless

they proactively address underlying conditions of vulnerability linked with migratory status”. Gua-
dagno, L., Migrants and the Covid-19 Pandemic: An Initial Analysis, Migration Research Series No. 60,
International Organization for Migration, Geneva, 2020, p. 13. The same argument applies to asylum
seckers and persons in need of international protection, the most vulnerable category of migrants.
6 Mukumbang, E, Are Asylum Seekers, Refugees and Foreign Migrants Considered in the Covid-19 Vaccine
Discourse?, BMJ Global Health, 2020, p. 2.
¢ MSS v Belgium and Greece [GC] (2011) 53 EHRR 2, paras. 344-359.
©  Case C-411/10 N. S. v Secretary of State for the Home Department and Case C-493/10 M. E. and Others
v Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform [2011] ECR
1-13905, par. 106.
For a detailed analysis of the jurisprudence of CJEU and ECtHR in this context see: Luki¢-Radovi¢,
M.; Cutkovi¢, B., Dublin IV Regulation, the Solidarity Principle and Protection of Human Rights —
Step(s) Forward or Backward?, in: Duié, D.; Petrasevi¢, T., (eds), EU Law in Context — Adjustment
to Membership and Challenges of the Enlargement, EU and Comparative Law Issues and Challenges
Series, University Josip Juraj Strossmayer, Osijek, 2018, pp. 15-22; Rizcallah, C., Facing the Refugee
Challenge in Europe: A Litmus Test for the European Union — A Critical Appraisal of the Common Europe-
an Asylum System Through the Lens of Solidarity and Human Rights, European Journal of Migration and
Law, Vol. 21, No. 2, pp. 251-254
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will influence the CEAS in an additional manner — by introducing a novel factor
to be considered when adopting transfer and return decisions.

Finally, the Covid-19 pandemic may also be expected to raise standards, particu-
larly those that relate to reception and detention conditions, as well as health care
of asylum seekers. As noted earlier, reception conditions will have to be altered as
a consequence of the pandemic, especially as regards density of the population in
asylum and immigration detention centres, sanitary conditions, the necessity to
relocate persons from the centres in cases of over crowdedness and health screen-
ings, both upon arrival and on regular basis. Furthermore, it has already been
confirmed by the European Commission that relevant provisions contained in the
Receptions Conditions Directive concerning health care should be interpreted as
including treatment for Covid-19. Finally, within asylum seekers as a vulnerable
group, enhanced protection should be accorded to vulnerable subgroups.®® In ad-
dition to well-established vulnerable subgroups of asylum seekers such as unac-
companied minors, pregnant women and elderly people, the Covid-19 pandemic
may result in including on this list also persons with health issues that have been
proven to represent an additional risk in case of Covid-19 infection. In this context,
health screenings upon reception in asylum centres should become more thorough
and include not only screening for Covid-19 but also other chronic health condi-
tions considered as potential comorbidities.®” The tendency to raise standards of
protection in order to mitigate the adverse consequences of the pandemic can
also be recognized in the European Centre for Disease Prevention and Control
Guidance on migrant and refugee reception and detention centres,”® whereas it is
to be expected that further raising of standards will ensue with future applications
before the relevant international judicial and quasi-judicial institutions.

4. FUTURE OF THE EU ASYLUM SYSTEM -PANDEMIC AS A
CRISIS, FORCE MAJEURE OR A HEALTH ISSUE:

The final section of the paper will analyse the prospects of the future EU asylum
system, as announced by the New Pact on Migration and Asylum, to adapt to
the exigencies of both the current Covid-19 crisis and pandemics that are yet to

¢ Communication from the Commission COVID-19: Guidance on the implementation of relevant EU

provisions in the area of asylum and return procedures and on resettlement, op. ciz., note 10, p. 10.
8 Human Mobility and Human Rights in the Covid-19 Pandemic: Principles of Protection for Migrants,
Refugees and Other Displaced Persons, International Journal of Refugee Law, Vol. 20, No. 20, p. 8.
©  Alemi et al., op. cit., note 58, p. 510.
70 European Centre for Disease Prevention and Control, Guidance on infection prevention and control of
coronavirus disease (COVID-19) in migrant and refugee reception and detention centres in the EU/EEA
and the United Kingdom, June 2020, Stockholm, 2020, pp. 5-17.
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come. Leaving aside the current debates on the general effectiveness of the new
solutions and whether the Pact represents compromises that “may come at the
cost of an ambitious and humane migration and asylum policy”,”" the focus will
be exclusively on Covid-19 and provisions relevant for future pandemics. In that
regard, the first part of the section will offer an overview of Covid-19 reference in
the documents that comprise the Pact and an assessment of whether the challenges
and experiences faced throughout the two preceding phases of the pandemic have
been properly taken into account (4.1.). An analysis will follow of the most rel-
evant provisions of the Proposal for a Regulation on screening and the Proposal
for a Regulation on crisis and force majeure, with a view to exploring the potential
pitfalls and consequences for persons in need of international protection (4.2.).

4.1. Taking Covid-19 seriously or for granted - referral to Covid-19 in
instruments that make up the Pact

Contrary to the position of certain authors who claim that Covid-19 not only
“delayed publication of the New Pact” but also “proved a game changer” for future
EU asylum policy,”* such an influence cannot be inferred from the Pact’s scarce
referral to Covid-19. Instead, it appears that learnings of the Covid-19 experiences
have been integrated in an insufficient manner and with the focus on the interests
of the Member States, not those of persons seeking international protection.”
Referral to the Covid-19 pandemic is present in the introductory parts of the in-
struments that the Pact consists of.

Proposal for a Regulation on asylum and migration management, which is sup-
posed to replace the Dublin IIT Regulation, only acknowledges “the challenges
for Member States’ authorities in ensuring the safety of applicants and their staff

7' Neidhart, A.-H., Sundberg Diez, O., The Upcoming New Pact on Migration and Asylum: Will it be
up to the Challenge?, European Migration and Diversity Programme, Discussion Paper, April 2020,
p. 4-7, [htps://www.epc.eu/en/Publications/The-upcoming-New-Pact-on-Migration-and-Asylum-
Will-it-be-up-to-the-ch~327210], Accessed 14 April 2021. Carrera questions whether the EU actually
needed a pact at such an advanced stage of European integration. Carrera, S., Whose Pact? The Cogni-
tive Dimensions of the New EU Pact on Migration and Asylum, CEPS Policy Insights, No. 2020-22, p.
1, [https://www.ceps.eu/wp-content/uploads/2020/09/P12020-22-New-EU-Pact-on-Migration-and-
Asylum.pdf], Accessed 15 April 2021. Gérentas criticizes the Pact for trying to keep people out of the
EU zone, for aiming at accelerating the procedures and making the return process easier, as well as for
focusing on the external dimension of the problem by focusing on the cooperation with third states.
Gorentas, A., From EU-Turkey Statement to New Pact on Migration and Asylum: EU’s Response ro 21"
Centurys Humanitarian Crisis, International Journal of Afro-Eurasian Research, December 2020, pp.
29-31.

Crawley, op. cit., note 47, p. 8.
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7> Arnoux-Bellavitis, op. ciz., note 49, p. 10.
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when facing the Covid-19 crisis”, and the emerging necessity, “in the context of
the coronavirus pandemic” to “avoid humanitarian crises” through “a system of
compulsory solidarity that includes relocation and the need for long-term solu-
tions and strong solidarity on asylum measures”.”* However, such proclamations
do not appear to be of much significance for two main reasons. Firstly, they are
rather abstract, of programmatic character and with no practical meaning. Sec-
ondly, they seem to have been inserted subsequently, with a simple and declara-
tory purpose of linking the adopted solutions to the exigencies of the pandemic,
although mechanisms provided therein, such as a system of compulsory solidarity,
were not initially designed based on experiences gained in the context of Covid-19
pandemic.

Covid-19 experiences have been considered to a greater extent in the Proposal for
a Regulation on screening. In its introductory part, the Proposal states that the
Schengen Borders Code provides for no specific obligation concerning medical
checks on third-country nationals, that it is “important to identify at the earliest
stage possible all those in need of immediate care” and that “the recent outbreak
of Covid-19 also shows the need for health checks in order to identify persons
requiring isolation on public health grounds”.” It thus may be concluded that
due to the Covid-19 crisis, health screenings were introduced in addition to the
screenings that were initially supposed to encompass identity identification and
safety reasons only.

The Pact seems to comprise the pandemic to the greatest extent in the Proposal for
a Regulation on crisis and force majeure.”® Differentiating between two possibili-
ties that may unable the regular functioning of the EU asylum system — situations
of crisis and force majeure — the Proposal qualifies the situation experienced due
to the Covid-19 pandemic as force majeure. However, if one considers various
emergency and restrictive measures taken by the EU Member States during the
first two stages of the pandemic, it is highly questionable whether the solutions
provided in the Proposal will be adequate and sufficient. Namely, the only altera-
tion allowed by the Proposal in times of force majeure consists in the extension

¢ Proposal for a Regulation of the European Parliament and of the Council on asylum and migration
management and amending Council Directive (EC) 2003/109 and the proposed Regulation (EU)
XXX/XXX [Asylum and Migration Fund], Brussels, 23 September 2020, COM/2020/610 final. Simi-
lar referral to Covid-19 is contained in the Amended proposal for a Regulation of the European Parlia-
ment and of the Council establishing a common procedure for international protection in the Union
and repealing Directive 2013/32/EU, Brussels, 23 September 2020, COM/2020/611 final.

7> Proposal for a Regulation on screening, note 4.

76 Proposal for a Regulation on crisis and force majeure, note 3.
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of time limits concerning registration,”” transfers’® and timeframes for solidar-
ity measures”. Although the adopted solutions may serve as a strong and valid
argument that derogations based on general EU law are not possible in times of
pandemics since public health reasons are now properly taken into account and
addressed by the relevant secondary EU legislation, it remains to be seen whether
the proposed amendments to the EU asylum system will be capable of ensuring
that the legislative framework deals with future situations of force majeure, or
whether the practice of EU Member States will once again depart from the norma-
tive framework.

4.2. Pandemic as a health issue — which consequences for the rights of persons in
need of international protection?

Beyond the concept of the pandemic as a force majeure, instruments that make up
the Pact have adopted several solutions that, due to the experiences learned during
the Covid-19 pandemic, depart from the ones contained in the current CEAS.
Such changes appear to have been introduced at the back door, through address-
ing health issues in various contexts and with the intention to make them un-
noticed. The focus is shifted from the protection of the health of an individual to
the protection of public health. For example, Article 32 of the currently applicable
Dublin IIT Regulation, dealing with the exchange of health data before a transfer
is carried out, provides that the transferring Member State shall only transmit the
information “after having obtained the explicit consent of the applicant and/or
of his or her representative or, if the applicant is physically or legally incapable of
giving his or her consent, when such transmission is necessary to protect the vital
interests of the applicant or of another person”.® The Proposal for a Regulation
on asylum and migration management in its Article 39, which will replace Article
32 of the Dublin III Regulation, inserts another ground for exchanging health
data before a transfer is carried out — the protection of public health. Namely,
Article 39 does not require the explicit consent of the applicant when “such trans-
mission is necessary to protect public health and public security”.®" The shift to
public health protection as a priority, instead of a so far intended protection of
the health of an applicant is even more visible in the Proposal for a Regulation on
screening. Article 1 of the Proposal provides that “the screening shall also entail
health checks, where appropriate, to identify persons vulnerable and in the need

77 Article 7 of the Proposal for a Regulation on crisis and force majeure.

78 Article 8 of the Proposal for a Regulation on crisis and force majeure.

7 Article 9 of the Proposal for a Regulation on crisis and force majeure.

8 Article 32 (2) of the Dublin III Regulation, note 38.

81 Article 39 (2) of the Proposal for a Regulation on asylum and migration management, note 74.
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of health care as well as the ones posing a threat to public health”.®* Although the
provision of Article 1 appears to consider an applicants need for healthcare and
threat to public health as equally relevant aims of the newly introduced screening
procedure, a number of arguments may be advanced to challenge its main purpose
and potential consequences. First of all, the introductory part of the Proposal that
outlines the objectives of the screening procedure offers clear guidance as to the
aims intended to be achieved through screening. Its focus is not on offering rel-
evant health care to applicants but to ensure that “any health and security risks are
quickly established”. What is more, the Proposal explicitly notes that submitting
applicants “to the health and security checks at the external borders” contributes
to “increasing the security within the Schengen area”. Secondly, if one takes into
account that the screening procedure has a three-fold aim — identification, health
and security check — whereas health checks are associated with security checks and
not identity checks throughout the explanatory part of the Proposal, this obser-
vation may serve as another argument to identify health checks as aiming at the
protection of public health, not ensuring individual health care. Thirdly, Article 1
stipulates that “those checks shall contribute to referring such persons to the ap-
propriate procedure”. However, it is not clear what may qualify as an appropriate
procedure in case a person is recognized as a threat to public health. The fact that
the Proposal fails to regulate this issue leaves space for different practices among
the Member States and potential abuses. Finally, these considerations should also
be placed in the wider context of screening as a procedure that is supposed to be
carried at the border, before access to the territory of a Member State and as a
pre-entry and pre-asylum procedure phase. It is difficult to imagine that adequate
health care is provided and medical equipment and staff present at the border,
especially in times of a pandemic.®’

On the other hand, the instruments that make up the Pact failed to acknowledge
many issues that the Covid-19 experience revealed. Firstly, they do not properly
reflect the enhanced vulnerability of persons in need of international protection
in the pandemic context. Article 39 of the Proposal for a Regulation on asylum
and migration management may again serve as an example since it contains the
same categories of vulnerable persons as its Dublin III Regulation counterpart and
does not seem to recognize new subcategories of vulnerable applicants. The same

8 Article 1 of the Proposal for a Regulation on screening, note 4.

8 Jakulevitiené, L., Re-decoration of Existing Practices? Proposed Screening Procedures at the EU Ex-
ternal Borders, EU Immigration and Asylum Law and Policy Blog, 27 October 2020, [https://eumi-
grationlawblog.cu/re-decoration-of-existing-practices-proposed-screening-procedures-at-the-cu-exter-

nal-borders/], Accessed 19 March 2021.
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remark relates to the Proposal for a Regulation on screening.®* Secondly, it is not
clear why the Proposal for a Regulation on crisis and force majeure differentiates
between the two as regards granting immediate protection status. Namely, Article
10 of the Proposal allows the Member State to suspend the examination of ap-
plications for international protection “in respect of displaced persons from third
countries who are facing a high degree of being subject to indiscriminate violence,
in exceptional situations of armed conflict, and who are unable to return to their
country of origin” and to grant them “immediate protection status”.*> However,
Article 10 applies to situations of crisis only, not to force majeure. The Proposal
should be criticized for not offering a similar temporary solution in cases of force
majeure as well, especially considering the fact that the Covid-19 situation led to
a suspension of asylum procedures. Thirdly, they do not offer guidance for solving
difficult situations that will surely arise in the future, such as the relevance of the
epidemiological situation in the country to which the person is to be returned or
transferred for its qualification as a safe country.®® The instruments that the Pact
consists of are silent on the matter.

5. CONCLUDING REMARKS

The current Covid-19 crisis has once again revealed the weaknesses of the EU asy-
lum system. Without enough time to adapt to the situation caused by the 2015
migrant crisis and a large influx of persons seeking international protection, the
system was put to another difhicult test. However, a threat that Covid-19 exerts on
public health cannot serve as a justification for the violation of EU asylum law and
well-established international and European human rights standards. Although
there is room for adaptation to the so-far unexperienced health crisis, modifi-
cations of EU and national asylum practices need to stay within the applicable
normative frameworks. Instead of taking the lead in coordinating the action of
Member States in the field of asylum, the European Union, as straightforwardly
remarked by one of its officials, opted for soft tools that were not intended to make
real pressure on the Member States to enforce EU law and to control its enforce-
ment in the context of a global pandemic.’” As to the prospects of the future rules
to handle the pandemics that are yet to come or the Covid-19 situation should the
virus continue to be present after the entry into force of the instruments that com-

8 Recital 26 of the Proposal for a Regulation on screening.

8 Article 10 of the Proposal for a Regulation on crisis and force majeure, note 3.

8 Certain authors draw a parallel with the outbreak of Ebola when the UNHCR made a recommen-
dation to take into account the current situation in the countries affected by Ebola before returning
persons. Arnoux-Bellavitis, op. cit., note 49, pp. 14-15.

¥ Ibid., p. 10.
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prise the New Pact on Migration and Asylum, it is doubtful whether the problems
experienced during the Covid-19 crisis will be adequately addressed. Instead, the
old problems seem to still be unresolved, whereas the newly emerged ones have
not acquired the proper treatment. The EU asylum law and policy appear to con-
stantly be lagging behind the real-life scenarios. As correctly remarked by Tsourdi,
“until there is a permanent redesign of the CEAS, it will arguably be impossible to
realize the legally binding principle of solidarity and to ensure human health and

dignity, in the time of coronavirus and beyond”.®

REFERENCES

BOOKS AND ARTICLES

1. Alemi, Q., Stempel, C., Siddiq H. & Kim, E., Refugees and COVID-19: achieving a com-
prehensive public health response, Bulletin of the World Health Organization, Vol. 98,
2020, pp. 510-510A

2. Crawley, H., The Politics of Refugee Protection in a (Post) Covid-19 World, Social Sciences, Vol.
10, 2021, pp. 1-14

3. Danish Refugee Council, A Restriction of Responsibility-Sharing: Exploring the Impact of Co-
vid-19 on the Global Compact on Refugees, Copenhagen, October 2020, pp. 1-33

4. European Asylum Support Office, Covid-19 Emergency Measures in Asylum and Reception
Systems, Issue No. 2, 15 July 2020, pp. 1-15

5.  European Centre for Disease Prevention and Control, Guidance on infection prevention and
control of coronavirus disease (COVID-19) in migrant and refugee reception and detention cen-
tres in the EU/EEA and the United Kingdom, June 2020, Stockholm, 2020

6. European Council on Refugees and Exiles, Covid-19 Measures related to Asylum and Migra-
tion across Europe, Information Sheet No. 8, April 2020, pp. 1-7

7. European Council on Refugees and Exiles, Derogating from EU Asylum Law in the Name of
“Emergencies”: The Legal Limits Under EU Law, Legal Note No. 6, 2020, pp. 1-11

8. Fundamental Rights Agency, Coronavirus Pandemic in the EU — Fundamental Rights Implica-
tions, Bulletin No. 1, April 2020, pp. 1-60

9. Gorentas, A., From EU-Turkey Statement to New Pact on Migration and Asylum: EU’s Response
to 21" Centurys Humanitarian Crisis, International Journal of Afro-Eurasian Research, De-
cember 2020, pp. 25-33

10. Guadagno, L., Migrants and the Covid-19 Pandemic: An Initial Analysis, Migration Research
Series No. 60, International Organization for Migration, Geneva, 2020

11. Human Mobility and Human Rights in the Covid-19 Pandemic: Principles of Protection for

Migrants, Refugees and Other Displaced Persons, International Journal of Refugee Law, Vol.
20, No. 20, pp. 1-10

8 Tsourdi, op. cit., note 48, p. 380.

Bojana Cué¢kovi¢: EU ASYLUM SYSTEM IN AND AFTER THE COVID-19 PANDEMIC... 25



12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.
26.

Ippolito, E; Velluti, S., 7he Relationship between the CJEU and the ECtHR: the Case of Asylum,
in: Dzehtsiarou, K.; Konstadinides, T.; O’Marea, N. (eds), Human Rights Law in Europe
— The Influence, Overlaps and Contradictions of the EU and the ECHR, Routledge, 2014

Jauhiainen, J., Biogeopolitics of Covid-19: Asylum-Related Migrants at the European Union
Borderlands, Tijdschrift voor Economische en Sociale Geografie, Vol. 111, No. 3, 2020, p.
260-274

Jovi¢i¢, S., Covid-19 Restrictions on Human Rights in the Light of the Case-law of the European
Court of Human Rights, ERA Forum, Vol. 21, 2021, pp. 545-560

Kelly, S.B., The European Union Obligation: Member States must not Neglect the Consequences
of Covid-19 1o the Disadvantaged Asylum Seckers and Refugees, HAPSc Policy Briefs Series,
Vol. 1, No. 1, 2020, pp. 209-218

Kluge, H. H.; Jakab, Z.; Bartovic, J.; D’Anna, V.; Severoni, S., Refugee and Migrant Health
in the Covid-19 Response, The Lancet, Vol. 395, 2020, pp. 1237-1239

Lanzarone, A.; Tullio, V.; Argo, A.; Zerbo, S., When a Virus (Covid-19) Attacks Human
Rights: The Situation of Asylum Seckers in the Medico-Legal Setting, Medico-Legal Journal,
Vol. 89, No. 1, 2021, pp. 29-30

Luki¢-Radovi¢, M.; Cuckovié, B., Dublin IV Regulation, the Solidarity Principle and Protec-
tion of Human Rights — Step(s) Forward or Backward?, in: Dui¢, D.; Petrasevi¢, T., (eds), EU
Law in Context — Adjustment to Membership and Challenges of the Enlargement, EU and
Comparative Law Issues and Challenges Series, University Josip Juraj Strossmayer, Osijek,
2018, pp. 10-30

Marin. L., The Covid-19 Crisis and the Closure of External Borders: Another Stress-test for the
Challenging Construction of Solidarity Within the EU?, European Papers, Vol. 5, No. 2, 2020,
pp- 1071-1086

Mukumbang, E, Are Asylum Seckers, Refugees and Foreign Migrants Considered in the Co-
vid-19 Vaccine Discourse?, BM] Global Health, 2020, pp. 1-4

Rizcallah, C., Facing the Refugee Challenge in Europe: A Litmus Test for the European Union
— A Critical Appraisal of the Common European Asylum System Through the Lens of Solidarity
and Human Rights, European Journal of Migration and Law, Vol. 21, No. 2, pp. 238-260

Spadaro, A., Covid-19: Testing the Limits of Human Rights, European Journal of Risk Regula-
tion, Vol. 11, No. 2, 2020, pp. 317-325

Triandafyllidou, A., Commentary: Spaces of Solidarity and Spaces of Exception at the Times of
Covid-19, International Migration, Vol. 58, No. 3, 2020, pp. 261-263

Tsourdi, E., Covid-19, Asylum in the EU, and the Great Expectations of Solidarity, Interna-
tional Journal of Refugee Law, Vol. 32, No. 2, 2020, pp. 374-380

Tzevelekos, V.; Dzehtsiarou, K., Normal as Usual? Human Rights in Times of Covid-19,

Veizis, A., Commentary: “Leave No One Behind” and Access to Protection in the Greek Islands in
the Covid-19 Era, International Migration, Vol. 58, No. 3, 2020, pp. 264-266

COURT OF JUSTICE OF THE EUROPEAN UNION

1.

26

Case 72/83 Campus Oil Limited and others v Minister for Industry and Energy and others
[1984] ECR 1984 -02727

‘ EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



2. Joined Cases C715/17, C718/17 and C719/17 Commission v. Poland, Hungary and Czech
Republic, [2020] ECLI:EU:C:2020:257

ECtHR
1. Lawless v Ireland No. 3 (1961) 1 EHRR 15

2. Denmark, Norway, Sweden and the Netherlands v. Greece (1968), Apps. Nos. 3321/67,
3322/67, 3323/67 and 3344/67

N. v the United Kingdom (2008), App. No. 26565/05

Tabesh v Greece (2009), App. No. 8256/07

Louled Massoud v Malta (2010), App. No. 24340/08

M.S.S. v. Belgium and Greece (2011) 53 EHRR 2

Sharifi and others v Italy and Greece (2014), App. No. 16643/09
Tarakhel v Switzerland (2014), App. No. 29217/12

Bag v Turkey (2020), App. No. 66448/17

¥ XN NN W

EU LAW
1. Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ
C 326, pp. 47-390

2. Regulation (EU) No 604/2013 of the European Parliament and of the Council establishing
the criteria and mechanisms for determining the Member State responsible for examining
an application for international protection lodged in one of the Member States by a third-
country national or a stateless person (recast) [2013] OJ L 180, pp. 31-59

3. Directive 2013/32/EU of the European Parliament and of the Council on common proce-
dures for granting and withdrawing international protection [2013] O] L 180, pp. 60-95

4. Directive 2013/33/EU of the European Parliament and of the Council laying down stan-
dards for the reception of applicants for international protection (recast) [2013] O] L 180,
pp. 96-116

5. Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016
on a Union Code on the rules governing the movement of persons across borders (Schengen
Borders Code) [2016] OJ L 77, pp. 1-52

6. Communication from the Commission to the European Parliament, the European Council
and the Council, Covid-19: Temporary Restriction on Non-Essential Travel to the EU,
Brussels, 16 March 2020, COM/2020/115 final

7. European Commission, Covid-19 Guidelines for border management measures to protect
health and ensure the availability of goods and essential services (2020) OJ C 86/1, pp. 1-4

8. Communication from the Commission to the European Parliament, the Council, the Euro-
pean Economic and Social Committee and the Committee of the Regions on a New Pact on
Migration and Asylum, Brussels, 23 September 2020, COM/2020/609 final

9. Proposal for a Regulation of the European Parliament and of the Council on asylum and
migration management and amending Council Directive (EC) 2003/109 and the proposed

Bojana Cué¢kovi¢: EU ASYLUM SYSTEM IN AND AFTER THE COVID-19 PANDEMIC... 27



10.

11.

12.

Regulation (EU) XXX/XXX [Asylum and Migration Fund], Brussels, 23 September 2020,
COM/2020/610 final

Proposal for a Regulation addressing situations of crisis and force majeure in the field of
migration and asylum, Brussels, 23 September 2020, COM/2020/613 final

Proposal for a Regulation introducing a screening of third country nationals at the external
borders, and amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240
and (EU) 2019/817, Brussels, 23 September 2020, COM/2020/612 final

Amended proposal for a Regulation of the European Parliament and of the Council estab-
lishing a common procedure for international protection in the Union and repealing Direc-
tive 2013/32/EU, Brussels, 23 September 2020, COM/2020/611 final

WEBSITE REFERENCES

1.

28

Arnoux-Bellavitis, M., The Influence of Covid-19 on the European Asylum and Migration Pol-
icy — Making Health a Priority while Ensuring the Respect for Fundamental Rights, Institute
of European Democrats, 2020, pp. 1-22, [https://www.iedonline.eu/download/geopolitics-
values/26-Arnoux-Bellavitis_-_The_influence_of_covid_19_on_the_EU_asylum_and_mi-
gration_policy-FINAL.pdf], Accessed 1 April 2021

Carrera, S., Whose Pact? The Cognitive Dimensions of the New EU Pact on Migration and
Asylum, CEPS Policy Insights, No. 2020-22, pp. 1-18, [https://www.ceps.cu/wp-content/
uploads/2020/09/P12020-22-New-EU-Pact-on-Migration-and-Asylum.pdf], Accessed 1
April 2021

Carlucci, M., Europe, Migration and Covid-19: Turning Point or Consolidation of the Status Quo?,
International Development Research Network, 2020, pp. 1-11 [https://staticl.squarespace.
com/static/5e8ce9ff629cbb272fd0406f/t/5ed54e91bd306477{6ca4739/1591037588073/
Europe%2C+Migration+and+Covid-19.pdf], Accessed 14 January 2021

Conclusions by the President of the European Council following the video conference on
COVID-19. 10 March 2020, [https://www.consilium.europa.eu/en/press/press-releas-
es/2020/03/10/statement-by-the-president-of-the-european-council-following-the-video-
conference-on-covid-19/], Accessed 6 March 2021

Dimitriadi, A., 7he Future of European Migration and Asylum Policy post Covid-19, FEPS
Covid Response Papers, Issue No. 7, July 2020, pp. 2-9 [https://www.feps-europe.eu/attach-
ments/publications/feps%20covid%20response%20migration%20asylum.pdf], Accessed
12 January 2021

International Commission of Jurists, 7he Impact of Covid-19 related measures on human rights
of migrants and refugees in the EU, Briefing paper, 26 June 2020, pp. 1-20, [https://www.
icj.org/wp-content/uploads/2020/06/Covid19-impact-migrans-Europe-Brief-2020-ENG.
pdf], Accessed 14 January 2021

Jakulevitiené, L., Re-decoration of Existing Practices? Proposed Screening Procedures at the
EU External Borders, EU Immigration and Asylum Law and Policy Blog, 27 October 2020,
[https://eumigrationlawblog.cu/re-decoration-of-existing-practices-proposed-screening-
procedures-at-the-eu-external-borders/], Accessed 19 March 2021

EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



8. Migration: Commission takes action to find solutions for unaccompanied migrant children
on Greek islands, European Commission, Press release, Brussels, 6 March 2020 [heeps://
ec.europa.cu/commission/presscorner/detail/en/ip_20_4006], Accessed 10 February 2021

9. Neidhart, A.-H., Sundberg Diez, O., The Upcoming New Pact on Migration and Asylum: Will
it be up to the Challenge?, European Migration and Diversity Programme, Discussion Paper,
April 2020, pp. 1-12, [https://www.epc.eu/en/Publications/ The-upcoming-New-Pact-on-
Migration-and-Asylum-Will-it-be-up-to-the-ch~327210], Accessed 4 April 2021

10. Press statement by President von der Leyen on the New Pact on Migration and Asylum,

Brussels, 23 September 2020, [https://ec.europa.eu/commission/presscorner/detail/en/
statement_20_1727], Accessed 5 January 2021

11. Rasche, L., Four Implications of the Covid-19 Pandemic for the EU’s Asylum and Migration
Policy, Policy Brief, 24 July 2020, pp. 1-6, [https://www.hertie-school.org/fileadmin/2_Re-
search/1_About_our_research/2_Research_centres/6_Jacques_Delors_Centre/Publica-
tions/20200724_Covid-19_Migration-Rasche.pdf], Accessed 25 March 2021

12. Russack, S., EU Crisis Response in Tackling Covid-19 — Views from the Member States, Euro-
pean Policy Institutes Network Report, 20 April 2020, pp. 1-16, [https://www.clingendael.

org/sites/default/files/2020-04/Report_EU_crisis_response_April_2020.pdf], Accessed 25
March 2021

Bojana Cué¢kovi¢: EU ASYLUM SYSTEM IN AND AFTER THE COVID-19 PANDEMIC... 29



UDK 342.737(4-67EU):614.4

Review article

THE IMPACT OF COVID-19 ON THE FREE
MOVEMENT OF PERSONS IN THE EU*

Dunja Duié, PhD, LLM, Associate Professor
Faculty of Law Osijek

Stjepana Radica 13, 31 000 Osijek
dduic@pravos.hr

Veronika Sudar, student
Faculty of Law Osijek
Stjepana Radi¢a 13, 31 000 Osijek

veronika.sudarl5@gmail.com

ABSTRACT

The impact of the COVID-19 outbreak is being endured throughout the world, and the Fu-
ropean Union (EU) is no exception. The rapid spreading of the virus effected, among other
things, restriction on the freedom of movement. The EU member states introduced national re-
sponse measures to contain the pandemic and protect public health. While broadly similar, the
measures differ with regard to strictness and the manner of introduction, reflecting the political
legitimacy of the respective country. With the ‘Guidelines concerning the exercise of the free
movement of workers during COVID-19 outbreak’ — its first COVID-19-related Communi-
cation — the European Commission (EC) attempted to curb differing practices of the EU mem-
ber states and ensure a coordinated approach. Ultimately, this action was aimed at upholding
of fundamental rights as guaranteed to EU citizens, one such being the freedom of movement.
Thus, from the very start of the pandemic, the coordinated actions of EU institutions sought to
contain the spread of COVID-19 infections with the support and cooperation of EU member
states. This is confirmed by the most recent Council of the EU (Council) recommendation on a
coordinated approach to restrictions to freedom of movement within the EU of October 2020.
While they did prevent the spread of infection and save countless lives, the movement restric-
tion measures and the resulting uncertainty have greatly affected the people, the society, and the
economy, thereby demonstrating that they cannot remain in force for an extended period. This
paper examines the measures introduced by EU member states and analyses the legal basis for
introducing therewith limitations on human rights and market freedoms. To what extent are

* 'This paper is a product of work that has been fully supported by the Faculty of Law Osijek Josip Juraj

Strossmayer University of Osijek under the project nr. IP-PRAVOS-6 “Project title: Implementation
of EU law in Croatian legal system”.
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the EU and member states authorized to introduce restrictions on the freedom of movement
in the interest of public health? Have the EU and member states breached their obligations
regarding market freedoms and fundamental rights under the Treaty? And most importantly:
have they endangered the fundamental rights of the citizens of the EU?

Keywords: COVID-19, European Union, free movement of persons, human rights, travel ban

1. INTRODUCTION

Comprising one of the four fundamental freedoms upon which EU law rests — as
laid down by the Treaty on the Functioning of the European Union (TFEU) — is the
freedom of movement of persons. As the root of its protection and guarantee, the
TFEU establishes the freedom of movement as a fundamental pillar of European
Union (EU) law. Another aspect at the center of the EU’s interest, in addition to
freedom of movement, is EU citizenship. Being that the cornerstone of citizenship
is precisely the right of citizens to move freely within the EU creates between the
two an inextricable link. The years 2020 and nearly half of 2021, as marked by the
COVID-19 pandemic, saw the EU posed with a new and difhcult challenge, forced
to balance between the protection of EU citizens’ health and the foundations of its
very existence — fundamental freedoms, especially freedom of movement. The re-
sults of actions taken to strike a balance between the two interests, are manifested
in the employed soft law mechanisms. Despite the EU’s guaranteed high level of
security and multitude of social rights, the EU’s response to the challenge suffered
under its bureaucracy that continually hampers vital decisions, thereby creating
distrust on the part of its citizens to whom it is to serve. The EU’s actions in re-
sponse to the pandemic have brought to light the need for flexibility in decision-
making at EU level. But — given its member states’ (MSs) mutual distinctiveness
and differing interests and, by contrast, the EU’s one-size-fits-all approach to-
ward them — can the EU survive on exclusive unanimity and (requisite) solidarity?
As focused on the freedom of movement of persons, the first part of the paper
examines the regulations governing it, along with the relevant the case law of the
Court of Justice of the EU (CJEU). The section also discusses the possibilities of
restricting the freedom of movement of persons and presents the legal basis for
such treatment. The central part of the paper analyzes the cardinal documents
adopted and actions undertaken by the EU in response to the COVID-19 pan-
demic. The penultimate chapter reviews the Proposal for a Regulation of the Eu-
ropean Parliament and of the Council on the digital green certificate with which
the EU moved away from soft law mechanisms of action, which moving away is
examined herein.
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2. FREEDOM OF AND RESTRICTION ON MOVEMENT OF
PERSONS

The freedom of movement of persons is both one of the four fundamental free-
doms upon which EU law rests and the center of EU’s raison d’étre.! Initially
defined by the 1992 Maastricht Treaty,” today freedom of movement is prescribed
by Articles 45 to 49 to the TFEU.? The Maastricht Treaty supplemented the origi-
nally purely economic motive for the integration with a politically oriented one,
which integration is most prominent in the establishment of EU citizenship.* The
Treaty of Amsterdam, which amended Article 8 of the Maastricht Treaty, defined
EU citizenship.’ The keystone of EU citizenship is the citizens’ right to move and
reside freely on any MSs’ territory, irrespective of their economic activities.® This
right is also prescribed by Article 45 of the Charter of Fundamental Rights of the
European Union.” Under the TFEU, a citizen of the EU is any person holding
the nationality of an MS, whereby the EU citizenship does not replace national
citizenship, but rather supplements it.® In confirming the effect of Article 21 of
the TFEU in Baumbast (C-413/99), the CJEU noted that the right to EU citi-
zenship is granted directly to every EU citizen.” In Lasal (C-162/09), the CJEU

Kahanec, M.; Pytlikovd, M.; Zimmermann E, 7he Free Movement of Workers in an Enlarged European
Union: Institutional Underpinnings of Economic Adjustment, EU Enlargement, and the Great Recession,
Springer, Berlin, Heidelberg, 2016; Woodruft J., B., The Qualified Right to Free Movement of Workers:
How the Big Bang Accession Has Forever Changed a Fundamental EU Freedom, Duquesne Business Law
Journal No.10, 2008, pp. 127-146; Mushak, N.; Voloshyn, Y., Impact of COVID-19 on the Realization
of Freedom of Movement in the European Union and Its Member States, Atlantic Press, Advances in Eco-
nomics, Business and Management Research, vol. 170, Proceedings of the International Conference
on Economics, Law and Education Research (ELER 2021).

Baldoni, E., The Free Movement of Persons in the European Union: A Legal-historical Overview, Pioneur
Working Paper No. 2, 2003, pp. 10.; Hasanagi¢, E, Utjecaj prakse Suda Evropske unije na ostvarivanje
slobode kretanja radnika, Pravni vjesnik, Vol. 30, No. 2, 2014, pp. 307-327.

Vukorepa, L., Migracije i pravo na rad u Europskoj uniji, Zbornik Pravnog fakulteta u Zagrebu, Vol. 68,
No. 1, 2018, pp. 85-120.

4 Verschueren, H., Free Movement of EU Citizens: Including for the Poor?, 22, Maastricht J. Eur. & Comp.
L. 10, 2015, pp. 12; Capeta, T.; Rodin, S., Osnove prava Europske unije, Narodne novine, Zagreb,
2018., pp. 160.

Carrera, S., What Does Free Movement Mean in Theory and Practice in an Enlarged EU?, European Law
Journal, Vol. 11, No. 6, 2005, pp. 699-721, pp. 700.

1bid.; Kurbegovic-Huseinspahic, D., Probibition of Discrimination Based on Nationalityin the European
Union, Annals of the Faculty of Law of the University of Zenica 14, 2014, pp. 513-550, pp. 519.;
Vukorepa, Migracije i pravo na rad [...], op.cit., note 2.

Glibo, M., DrZavljanstvo Europske unije, Pravnik, 46, 1 (93), 2013, pp. 86; Verschueren, op.ciz., note 4.
8 Craig, P; De Burca, G., EU Law - Téxt, Cases and Materials, Sixth Edition, Oxford University Press,
New York, 2015, pp. 854; Capeta; Rodin, Osnove prava...op.cit., note 4; Kurbegovic-Huseinspahic,
Prohibition of..., op.cit., note 6.

Storey, T., Freedom of Movement for Persons - Baumbast & R v. Secretary of State for the Home Department
(Case C-413/99), Carpenter v. Secretary of the Statefor the Home Department (Case C-60/00) - Court of
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emphasized that EU citizenship grants every EU citizen the primary and personal
right to free movement and residence in the state territory of an MS." In Bosman
(C-415/93), the CJEU also confirmed that the right to free movement includes
the right to leave the permanent or temporary residence.! Accordingly, as con-
firmed by the case law of the CJEU, the freedom of movement and residence in
the territory of an MS, as well as leaving the place of permanent or temporary
residence, and the right to equal treatment are guaranteed to EU citizens under
the TFEU — all being the fundamental rights of EU citizens regardless of their

economic activity.'

The step to have strengthened the freedom of movement was made on 14 June
1985, by the signing of the Schengen Agreement." Its principal achievement was
the abolishing of control of persons at internal borders and transplanting thereof
to external borders.’ Complementing it was the Convention implementing the
Schengen Agreement, which laid down regulations and guarantees for the estab-
lishment of areas free of internal border controls. Since the entry into force of the
Treaty of Amsterdam, the Convention, as effective since 1995, has been subsumed
under primary EU law as a Protocol.”” The EU’s internal borders are governed by
the Schengen Borders Code.'® The Schengen acquis has been integrated into the
legal framework of the Union by Protocol (No 19) to the TFEU." The right of

Justice of the European Communities- EU Citizenship; Rights of Residence under EU Law for Third Coun-
try Family Members; Right to Respect for Family Life as a Fundamental Right in EU Law, Journal of Civil
Liberties 7, No. 3, 2002, pp 152-162; Kurbegovic-Huseinspahic, Probibition of..., op.cit., note 6, pp.
520.; Verschueren, op.cit., note 4.

Verschueren, op.cit., note 4.

Case C-415/93 Union royale belge des sociétés de football association ASBL v Jean-Marc Bosman,
Royal club liégeois SA v Jean-Marc Bosman and others and Union des associations européennes de
football (UEFA) v Jean-Marc Bosman, ECLI:EU:C:1995:463, paras. 95-96).

Verschueren, gp. cit. note 4, pp. 13.

Full title: “Schengen Agreement of 14 June 1985 between the Governments of the States of the Ben-
elux Economic Union, the Federal Republic of Germany and the French Republic on the gradual
abolition of checks at their common borders”

Y Atger, A. E, The Abolition of Internal Border Checks in an Enlarged Schengen Area: Freedom of movement
or a web of scattered security checks?, Research paper No. 8, 2018.

Protocol (No 19) on the Schengen Acquis integrated into the Framework of the European Union, C
202/290.

¢ Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a
Union Code on the rules governing the movement of persons across borders (Schengen Borders Code).
Protocol (No 19) on the Schengen Acquis integrated into the Framework of the European Union, C
202/290,; McCabe, K., Schengen Acquis: The Development of the Right to Free Movement ofPersons with-
in the European Union Legal Framework and the Necessary Reforms to Adaptto Evolving Security Threats
in the Region, Creighton Int'l & Comp L] 107., Vol. 7, Issue 1, 2016, pp. 109; Carrera, op.cit., note 5,
pp.701.
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citizens and their families to free movement within the EU is guaranteed by the
Citizens Rights Directive.'®

The above documents also provide for restrictions on the freedom of movement in
certain circumstances. Such restrictions are regulated in more detail in the TFEU
and may be justified by Article 21, which states that the right to free movement
and residence within the MSs’ territories is subject to the limitations and condi-
tions set out in the Treaties, as well as the measures put in place to give them ef-
fect. Where the Treaties do not provide the necessary powers, the Council may, in
accordance with the ordinary legislative procedure, adopt provisions that facilitate
the exercise of the said rights. The Council may also adopt measures relating to
social security or social protection.'” The protection and improvement of human
health deriving from the TFEU fall under the supporting competences where the
EU has no power to act, but rather only support the actions of MSs. Under Ar-
ticle 45 (3) to the TFEU, freedom of movement for workers may be restricted on
grounds of protection of public policy, public security, or public health.*® On the
example of health matters, which are entirely within the competence of the MSs,
even if the EU does not have authority to regulate issues relating to health protec-
tion, it has the authority to activate the restriction on the freedom of movement
of workers under Article 45 (3) of the TFEU, invoking preservation of public
health. Article 29 (1) to the Schengen Borders Code provides for the reintroduc-
tion of border control at internal borders — commensurate with the circumstances
— where public policy or internal security so require.*’

The MSs derive the greatest power for restriction on the right of entry and right
of residence from the Citizens’ Rights Directive. Under its Article 27, MSs may

'8 Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right
of citizens of the Union and their family members to move and reside freely within the territory of
the Member States amending Regulation (EEC) No 1612/68 and repealing Directives 64/221/EEC,
68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and
93/96/EEC; Markovi¢, T., Prava drzavljana danica EGO-a i lanova njibovih obitelji u okviru slobode
kretanja vs. mobilnost, Pravni vjesnik, Vol. 30, No 2, 2014, pp. 285-305; Valcke, A., EU Citizens Rights
in Practice: Exploring the Implementation Gap in Free Movement Law, European Journal of Migration
and Law, Vol. 21, No. 3, 2019, pp. 289-312, pp. 290.

Y Article 21 TEU (Lisbon).

2 Article 45 (3) TEU (Lisbon); Pacces, M. A.; Weimer, M., From Diversity to Coordination: A European
Approach to COVID-19, European Journal of Risk Regulation, Vol.11, Issue 2, 2020, pp. 283-296, pp.
286.

*' Montaldo, S., The COVID-19 Emergency and the Reintroductionof Internal Border Controlsin the Schen-
gen Area:Never Ler a Serious Crisis Go to Waste, European Papers, Vol. 5, No 1, 2020, pp. 523-531,
pp. 525; Ramji-Nogales, J.; Goldner Lang, 1., Freedom of movement, migration, and borders, Journal
of Human Rights, Vol. 19, Issue 5, 2020, pp. 593-602, pp. 596; Regulation (EU) 2016/399, op.cit.,
Article 29 (1).
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restrict the freedom of movement and residence of EU citizens and their families
on grounds of public policy, public security, or public health. The measures taken
on grounds of public policy or public security must be in line with the principle
of proportionality. Neither of the grounds may be invoked to serve economic
ends. However, the Directive does condition that the measures taken on grounds
of public policy or public security be based exclusively on the personal conduct of
the individual concerned, and under no circumstance rely on general prevention
or be automatic or systematic?? The CJEU has repeatedly emphasized that the
condition for taking measures to preserve public policy and public security is a
case-by-case assessment.” However, neither the Citizens’ Rights Directive nor the
CJEU have determined that such condition applies to measures taken to preserve
public health.** Of even more weight is Article 29 to the Directive, prescribing
that the only diseases justifying measures restricting freedom of movement are
the diseases with epidemic potential as defined by the relevant instruments of the
World Health Organization (WHO) and other infectious diseases or contagious
parasitic diseases if they are the subject of protection provisions applying to na-
tionals of the host MS. The disease caused by the COVID-19 virus undoubtedly

fulfils said criteria.?

3. ACTIONS UNDERTAKEN BY THE EU AMID THE COVID-19
PANDEMIC

Following the COVID-19 outbreak in Europe and the rapid increase in the num-
ber of infections, European countries closed their borders, i.e., introduced restric-
tions on all entries to their respective state territories. The measures were adopted
at the national level, absent of coordination between MSs,* hindering, inter alia,
free movement of workers employed in MSs different from their country of ori-

22 Directive 2004/38/EC, op.cit., Article 27.

» Case 67174 Carmelo Angelo Bonsignore v Oberstadidirekror der Stads Koln, ECLI:EU:C:1975:34, para.
7., Case C-348/96 Criminal proceedings against Donatella Calfa, ECLI:EU:C:1999:6, paras. 25-27;
Case C-408/03 Commission v Belgium, ECLI:EU:C:2006:192, paras. 68-72., Case C-331/16 K. v
Staatssecretaris van Veiligheid en Justitie and H.E v Belgische Staar, ECLI:EU:C:2018:296, para. 52;
Case C-371/08 Nural Ziebell v Land Baden-Wiirttemberg, ECLI:EU:2011:809, para. 82.

2 Goldner Lang, L, ,, Laws of Fear” in the EU: The Precautionary Principle and Public Health Restrictions to

Free Movement of Persons in the Time of COVID-19, European Journal of Risk Regulation, Cambridge

University Press, 2021, pp. 1-24, pp. 7.

Goldner Lang, 1., Obveze Republike Hrvatske temeljem europskog prava pri donosenju zastitnih mjera pro-

tiv bolesti COVID-19, in: Barbi¢, J. (ed.), Primjena prava za vrijeme pandemije COVID-19, HAZU,

2021, pp. 4.

Ibid., pp. 2; Pacces; Weimer, op.cit., note 20; Bornemann, T.; Daniel J., Schengen and Free Movement

Law During the First Phase of the Covid-19 Pandemic: Of Symbolism, Law and Politics, European Papers,

Vol. 5, 2020, No 3, 2021, pp. 1143-1170, pp. 1146.
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gin. To prevent the spread of the disease and in response to the requests from the
Members of the European Council (EUCO) to facilitate the transit of citizens
returning to their countries of origin, the European Commission (EC) presented
practical instructions for introducing a temporary restriction on non-essential
travel to the EU, along with guidelines for ensuring the free movement of key
workers.”” With the Communication to the European Parliament, the European
Council and the Council of 16 March 2020, the EC called for a temporary restric-
tion on non-essential travel to the EU on grounds of the COVID-19 pandemic.
The EC’s aim was to ensure that the measures taken at external borders of the EU
be consistent and commensurate.?® With the Communication, the EC recom-
mended to the EUCO to act with a view to the rapid adoption, by the Heads of
State or Government of the Schengen MSs together with their counterparts of
the Schengen Associated States, of a coordinated decision to apply a temporary
restriction of non-essential travel from third countries into the EU area. The tem-
porary restriction excluded nationals of the aforementioned groups of MSs.”

The primary task of the EU’s policies was to maintain the functioning of the single
market to prevent shortages and avoid exacerbating the social and economic dif-
ficulties faced by all European countries. The key principle therefor is solidarity.
With a view to preventing the MSs from taking measures that would jeopardize
the integrity of the single market for goods (in particular supply chains), the EU
promptly adopted the Guidelines for border management measures to protect
health and ensure the availability of goods and essential services.*® The Guidelines
formulate the principles underpinning an integrated approach to effective border
management, as well as require that the MSs allow without exception entry to
their own citizens and residents and facilitate the transit of other EU citizens and
residents returning to their countries of origin or residence. At any rate, vital to
any measure pertaining to EU border management is coordination at EU level.?!
Section V of the Guidelines that concerns internal borders, provides for MSs to

¥ Communication from the Commission Guidelines concerning the exercise of the free movement of

workers during COVID-19 outbreak (2020/C 102 1/03); Communication from the Commission
COVID-19 Guidance on the implementation of the temporary restriction on non-essential travel to
the EU, on the facilitation of transit arrangements for the repatriation of EU citizens, and on the effects
on visa policy (2020/C 102 1/02).

Communication from the Commission COVID-19: Temporary Restriction on Non-Essential Travel
to the EU, COM(2020) 115 final.

» Ibid.; Marcus Scott, J. et al., The impact of COVID-19 on the Internal Market, Policy Department
for Economic, Scientific and Quality of Life Policies Directorate-General for Internal Policies, PE
658.219, 2021.

Guidelines for border management measures to protect health and ensure the availability of goods and
essential services, (2020/C 86 1/01).

3 Tbid.
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reintroduce temporary border controls at internal borders on grounds of public
policy or internal security, of which reintroduction they must notify in accor-
dance with the Schengen Borders Code. Such reintroduced controls should, of
course, be applied in a proportionate manner, and EU citizens must be guaranteed
the safeguards laid down in Directive 2004/32, i.e., MSs must not discriminate
between their own nationals and resident EU citizens. However, MSs may take
appropriate measures, such as impose self-isolation upon return from a COVID-
19-affected area, insofar as they apply to their own nationals as well.*

To safeguard free movement of workers, in March 2020 the EC issued the Com-
munication concerning the exercise of the free movement of workers,” building
on the preceding Guidelines for border management measures to protect health
and ensure the availability of goods and essential services.** Under paragraph 23 of
the Guidelines, MSs should ensure the continued professional activity of frontier
workers, primarily those in the health care and food sector and similar essential
services (e.g. child and elderly care, critical staff for utilities) by permitting and
facilitating their border-crossing.*> The Communication of the EC concerning
the exercise of the free movement of worker invites MSs to take specific measures
to achieve a coordinated approach at EU level, pertaining primarily to critical
workers in essential services whose place of work requires border crossing. The EC
lists 17 critical occupations, including health professionals, staff of public institu-
tions, firefighters, police officers etc. The Communication also requires that health
screening of workers be carried out in a non-discriminating manner, as well as
limits border controls of such workers. A separate section is dedicated to seasonal
workers.** With the above documents, the EC strived to establish a common ap-
proach to addressing the crisis.”

The EC proceeded to adopt two further communications (on 8 April 2020 and 8
May 2020), recommending a one-month extension of the restrictions on optional
travel, which extension all Schengen Area MSs and the four countries associated

2 Jbid.

% Communication from the Commission, Guidelines concerning the exercise of the free movement of

workers during COVID-19 outbreak, (2020/C 102 1/03), op.cit, note 27.

Guidelines for border management measures to protect health and ensure the availability of goods and
essential services, (2020/C 86 1/01).

> Tbid.
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Communication from the Commission, Guidelines concerning the exercise of the free movement of
workers during COVID-19 outbreak, (2020/C 102 1/03), op.cit., note 27; Guild, E., Covid-19 Using
Border Controls to Fight a Pandemic? Reflections From the European Union, Original Research Article,
Front. Hum. Dyn., 2020.

7 Robin-Olivier, S., Free Movement of Workers in the Light of the COVID-19 Sanitary Crisis: From Restric-
tive Selection to Selective Mobility, Insight, European Papers, Vol. 5, No 1, 2020, pp. 613-619, pp. 616.
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to the Schengen Area implemented, as last amended by 15 June 2020.® As part of
the guidelines and recommendations package aimed at assisting MSs in a gradual
lifting of restrictions on free movement, on 13 May 2020 the EC adopted the
Communication towards a phased and coordinated approach for restoring free-
dom of movement and lifting internal border controls, and on flexibility in the
reintroduction of certain measures where the epidemiological situation were to
worsen and so require. ** Its aim is to gradually unwind contingency and emer-
gency measures for combatting the pandemic and restore free movement in the
EU. The EC listed three criteria therefor: (1) epidemiological criteria; (2) health
system capacity and (3) appropriate monitoring capacity.*

The EC’s Communication of 11 June 2020 and the subsequent Recommenda-
tion of the Council of 30 June 2020 set out the lifting of the said restrictions on
a country-to-country basis. Coordination of restrictions at external borders was
a key factor in the lifting of restrictions at internal borders.”’ The EC called for
adherence to principles of non-discrimination, flexibility and, as mentioned previ-
ously, coordination.

Given that the number of COVID-19 cases in the EU decreased between June and
July 2020, many MSs lifted the free movement restrictions introduced in the pan-
demic’s first wave. As the number of COVID-19 cases began to increase across the
EU in August 2020, some MSs reintroduced such restrictions. With a view to fa-
cilitating free movement despite reintroduced restrictions, the Council adopted in
September 2020 the Proposal for a Recommendation on a coordinated approach
to restrictions on free movement in response to the COVID-19 pandemic,* once
again putting the emphasis on adherence to principles of proportionality and non-

% Marcus Scott ¢t al., op.cit., note 29; Communication from the Commission to the European Parlia-

ment, the European Council and the Council on the assessment of the application of the temporary
restriction on non-essential travel to the EU COM(2020) 148 final; Communication from the Com-
mission to the European Parliament, the European Council and the Council on the second assessment
of the application of the temporary restriction on non-essential travel to the EU, COM(2020) 222
final.

Communication from the Commission Towards a phased and coordinated approach for restoring
freedom of movement and lifting internal border controls — COVID-19, (2020/C 169/03).

0 Guild, op.cit., note 36.
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Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on non-es-
sential travel into the EU and the possible lifting of such restriction, LI 208/1; Communication
from the Commission to the European Parliament, the European Council and the Council On the
third assessment of the application of the temporary restriction on non-essential travel to the EU,
COM(2020) 399 final; De Bruycker, P, 7he COVID Virus Crisis Resurrects the Public Health Exception
in EU Migration Law, Frontiers in Political Science.

2 Proposal for a Council Recommendation on a coordinated approach to the restriction of free move-

ment in response to the COVID-19 pandemic, COM/2020/499 final.
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discrimination in the introduction of restrictions. The EC then followed with the
Communication on additional COVID-19 response measures, which set out next
steps in key areas to reinforce the EU’s response,® chiefly the effective and rapid
testing, full use of contact tracing applications, facilitating of safe travel, securing
of essential supplies, and effective vaccination. The development and procurement
of an effective vaccine were determined as essential to bringing an end to the crisis.
Acting toward this goal, the Commission is negotiating and concluding Advance
Purchase Agreements (APAs) with vaccine producers to secure access to promising

vaccine candidates.*

Early in 2021, the Council adopted the Proposal for a Council Recommenda-
tion amending Council Recommendation of 13 October 2020 on a coordinated
approach to the restriction of free movement in response to the COVID-19 pan-
demic.” With its Recommendation (EU) 2020/1475 on a coordinated approach
to the restriction of free movement in response to the COVID-19 pandemic, the
Council coordinated the approach to the following key aspects: employing com-
mon criteria and thresholds in decisions on the introduction of free movement
restrictions; color-code mapping the COVID-19 transmission risk as prepared
by the European Centre for Disease Prevention and Control (ECDC); harmo-
nizing measures that may apply to persons moving between areas, depending on
the transmission risk level prevalent in those areas.* The Proposal for a Council
Recommendation amending Council Recommendation (EU) 2020/1475 tasked
the Commission, supported by the ECDC, to continue to regularly evaluate the
criteria, data needs and thresholds defined therein — inter alia, the need to consider
other criteria or adjust thresholds. Under the Proposal, any restrictions on the free
movement of persons should continue to be implemented in line with the general
EU law principles, primarily proportionality and non-discrimination, including
non-discrimination on the basis of nationality. Any measures taken should be lim-
ited to the extent strictly necessary to safeguard public health. Restrictions should
be adequately enforced, and any sanctions effective and proportionate.”

% Communication from the Commission on additional COVID-19 response measures COM(2020)

687 final.
“ Ibid., 2.4.
#  Proposal for a Council Recommendation amending Council Recommendation (EU) 2020/1475 of
13 October 2020 on a coordinated approach to the restriction of free movement in response to the
COVID-19 pandemic COM/2021/38 final.
% Council Recommendation (EU) 2020/1475 of 13 October 2020 on a coordinated approach to the
restriction of free movement in response to the COVID-19 pandemic.

7 Ibid., 14-16.
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It follows from the above that the EC’s actions changed between March 2020 and
March 2021. Depending on the number of COVID-19 cases, the EC issued more
or less strict recommendations on actions to be taken by MSs. A comparison of
the recommendations and guidelines adopted by the EC in March 2020 and the
latest recommendations from 2021 reveals progress and improvement in certainty
in action. At the outset, the EC took a reserved stance that soon faltered under the
pressure and reality of EU-wide unilateral national restrictions introduced. To co-
ordinate national measures and emphasize the importance of non-discrimination
and proportionality, the EC adopted a string of soft law measures. The single
exception thereto was the closing of external borders with third countries, which
closing was first adopted by the EUCO, and then implemented individually by
the MSs.*® The Schengen Borders Code does not explicitly mention the threat to
public health as valid grounds for reintroducing internal border controls. In this
context, the EC’s action is crucial seeing as how it demonstrates that, in crises, the
risks of a contagious disease can be considered equivalent to a threat to public pol-
icy or internal security.”” That public health is used as grounds for restricting free
movement of EU citizens points to its double-edged role in this pandemic. Name-
ly, that the precautionary principle is considered in regard to COVID-19 policies
in certain EU documents translates to public health being both a national and an
EU value which, according to the EC, has become a top EU priority. However,
public health is concurrently employed as grounds for limiting on a national level
of another cardinal EU value — the free movement of persons.”” That public health
is accepted as justification for national measures restricting freedom of movement
confirms that it is recognized as an EU value. Protect both public health and free
movement interests as the EU may, the two are, in fact, mutually exclusive: more
public health protection by way of national restrictions and travel bans effects less
free movement there. By analogy, opting for national precautionary measures that
restrict free movement of persons indicates that, in the MSs’ view, more lenience
in free movement effects more endangering of public health. While the EU docu-
ments relating to COVID-19 mention precautionary principles only sporadically,
EU institutions have undoubtedly supported the precautionary approach through

“  Goldner Lang, “Laws of Fear [...]” op. cit., note 24, pp 3; Pacces, M. A.; Weimer, M., gp. cit., note 20,
pp- 291-294; Renda, A.; Catro, R., Towards Stronger EU Governance of Health Threats after the COV-
ID-19 Pandemic, European Journal of Risk Regulation, Vol. 11, No. 2, 2020, pp. 273-282; Alemanno,
A., The European Response to COVID-19: From Regulatory Emulation to Regulatory Coordination? Euro-
pean Journal of Risk Regulation, Vol. 11, No. 2, 2020, pp. 307-316.

¥ Goldner Lang, “Laws of Fear [...]", Ibid., pp.5.; Korkea-aho, E.; Scheinin, M., ,, Could You, Would You,
Should You?” Regulating Cross-Border Travel Through COVID-19 Soft Law in Finland, European Journal
of Risk Regulation, 2021, pp. 1-18, pp. 15.

% Goldner Lang, “Laws of Fear [...]”, /bid.
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allowing national restrictions on free movement of persons, including throughout
Schengen, as well as through the implicit acknowledging thereof.”!

However, in doing so, the EU institutions did not intend to question the in-
troduction of national travel bans or the closing of internal borders. Instead, to
protect the economy to then the extent possible, the EC endeavored to ensure the
mobility of essential workers within the EU. However, the EU’s firm stance on the
importance of ensuring the mobility of EU workers in critical occupations in light
of the implications of a total stalemate in the internal market did not correspond
to the EU’s persuasive attempts to ensure that these workers are not neglected,

exploited, or discriminated against.”

While restrictions on workers freedom of movement may be justified on the basis
of public policy, public protection, or public health, they first need to be neces-
sary, proportionate, and based on objective and non-discriminatory criteria, i.e.,
are permissible only if the principles of proportionality and non-discrimination
are followed. The principle of proportionality requires that the restrictive measure
be appropriate to the achieving of the objective pursued, which — in the context
of the pandemic — is the protection of public health (suitability test); that the set
goal not be achievable as effectively with a less restrictive measure (necessity test);
and that the measure be reasonable, taking into account other competing social
interests and the degree of impediment to people’s freedom of movement.” The
principle of non-discrimination, on the other hand, requires that restrictions not
be conditioned upon the nationality of a given EU citizen, and that nationals of
other MSs not be placed at a disadvantage compared to nationals in identical or
similar circumstances.™

Particularly emphasized is the precautionary principle. Never before had EU poli-
cies aimed at curbing the spread of COVID-19 sought recourse in the application
of the precautionary principle to such an extent and with such urgency. In brief, the
precautionary principle allows decision-makers to adopt restrictive measures in the
face of an occurrence, product or process identified as a threat to the environment,
human, animal, or plant health, for the risk of which threat the scientific evidence
is insufficient, unconscientious or uncertain. Factors such as scientific evaluation,
scientific uncertainty and adverse effects on human health precondition the invok-

' Ibid.; Renda; Catro, op.cit., note 48, pp. 276.

2 Manuu, S., EU Citizenship, Free Movement, and Covid-19 in Romania, Front. Hum. Dyn. 2:594987,
2020 pp. 5.

3 Goldner Lang, Obveze Republike Hrvatske. . .op.cit., note 25, pp.4

> [Ibid.; Alison L. Y.; De Burca, G., Proportionality, in: General Principles of Law: European and Com-

parative Perspectives, Hart Publishing, 2017.
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ing of the precautionary principle, all of which — in the case of the COVID-19
pandemic — have been met.”> A number of EU documents concerning restrictions
on movement, as referred to below, contain terminology associated with the pro-
portionality test and the precautionary approach, including: preventive measures,
protection, risk assessment, risk management science, and WHO. In addition, the doc-
uments emphasize the balance of different criteria, including the epidemiological
situation, in decision-making concerning the COVID-19 policy.*®

The actions of the EC in the subsequent documents are directed at very specific
conduct. Once the vaccine had been made available, the EC undertook to procure
and finance it, instructing the MSs to take further action. Initially, the MSs intro-
duced border closures and restrictions on entry to non-citizens, thereby violating
the principles of proportionality and non-discrimination, which action the EC
then sought to correct and prevent in its recommendations. The recommenda-
tions adopted between end of 2020 and in 2021 are aimed at inoculation in the
MSs and facilitating movement within the EU. The EC’s action is aimed at the
future and the changes that are crucial to restoring a normal functioning and the
freedoms that were restricted.”” In particular terms, with the above actions, the EU
in fact extended its powers, using the protection of public health as grounds for
restrictions that is not envisaged as a basis for border closures under the Schengen
Borders Code. Precisely such action is key to containing the pandemic as it allows
for greater coordination of national responses that — through differing and often
divergent — are necessary.’®

From the analysis of the Council’s recommendations and the EC’s guidelines it
follows that the EU did not exceed its powers with its actions, but rather only
employed soft law instruments in the pandemic’s first year. Formally, the EU fo-

> Communication from the Commission on the precautionary principle (COM(2000) 1 final, para.

4; Goldner Lang, ,Laws of Fear [...]7, op.cit., note 24, p. 9.; Alemanno, A., The Shaping of the Pre-
cautionary Principle by European Courts: From Scientific Uncertainty to Legal Certainty, in: Cuocolo,
L.; Luparia, L. (eds.),Valori Costituzionali E Nuove Politiche Del Diritto, Cahiers Européens, Halley,
2007; Bocconi Legal Studies Research Paper No. 1007404; Feintuck, M., Precautionary Maybe, But
Whats the Principle? The Precautionary Principle, The Regulation of Risk, and The Public Domain’, 32
Journal of Law and Society, 2005, pp. 371-398; Majone, G., The Precautionary Principle and its Policy
Implications, JCMS: Journal of Common Market Studies, Vol. 40, Issue 1, 2002, pp. 89-109.

>¢ Goldner Lang, “Laws of Fear [...]”, Ibid., pp. 11.

7 Kostakopoulou, D., The Configuration of Citizenship in (post-)Covid-19 EU: Thoughts on the EU Cit-
izenship Report 2020, European Law Blog, 2021, [https://europeanlawblog.eu/2021/02/01/the-con-
figuration-of-citizenship-in-post-covid-19-eu-thoughts-on-the-cu-citizenship-report-2020/], Accessed
10 April 2021.

% Bouckaert, G., et. al., European Coronationalism? A Hot Spot Governing a Pandemic Crisis, Public Ad-
ministration Review, by The American Society for Public Administration, Vol. 80, Issue 5, 2020, pp.
765-773, pp. 772.
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cused on the coordination of the restrictive measures already put in place by the
MSs. More precisely, the single document with which the EU sought to prevent
MSs’ decision-making, i.e., to direct it to joint action, is the Guidance on the
implementation of the temporary restriction on non-essential travel to the EU,
on the facilitation of transit arrangements for the repatriation of EU citizens, and
on the effects on visa policy. The Guidance, as based on national measures, were
put in place to ensure coordinated action at the EU’s external borders, devised as
assistance in actions at the EU’s external borders.”® Nonetheless, the power of EU
soft law is not to be underestimated: while not law in itself, it creates rules, by

which MSs abide.

4. DIGITAL GREEN CERTIFICATE

Finally, in March 2021, the EC proposed two regulations introducing the digital
green certificate (DGC) — an interoperable certificate on vaccination, testing and
recovery — aimed at facilitating free movement during the COVID-19 pandemic.
Both DGC Regulation Proposals shape the framework for the DGC, with the first
one applying to EU citizens,* and the second to third-country nationals residing
in MSs during the COVID-19 pandemic.®' The legal basis for the first DGC Reg-
ulation Proposal is Article 21 (2) of the TFEU,** and the legal basis for the second
is Article 77 (2) (c) TFEU.® In fact, the second DGC Regulation Proposal follows
the Council Recommendation of 30 October 2020, providing for MSs to apply
the same rules to both EU and third-country nationals residing in EU territory

* Communication from the Commission COVID-19 Guidance on the implementation of the tempo-

rary restriction on non-essential travel to the EU, on the facilitation of transit arrangements for the
repatriation of EU citizens, and on the effects on visa policy (2020/C 102 1/02).
% Proposal for a Regulation of the European Parliament and of the Council on a framework for the
issuance, verification and acceptance of interoperable certificates on vaccination, testing and recovery
to facilitate free movement during the COVID-19 pandemic (Digital Green Certificate), COM(2021)

130 final 2021/0068(COD).
' Proposal for a Regulation of the European Parliament and of the Council on a framework for the
issuance, verification and acceptance of interoperable certificates on vaccination, testing and recovery
to third-country nationals legally staying or legally residing in the territories of Member States during
the COVID-19 pandemic (Digital Green Certificate) 2021/0071 (COD).
Article 21 (2) TFEU: “If action by the Union should prove necessary to attain this objective and the

Treaties have not provided the necessary powers, the European Parliament and the Council, acting in

62

accordance with the ordinary legislative procedure, may adopt provisions with a view to facilitating the
exercise of the rights referred to in paragraph 1.”
% Article 77 (2) (c) TFEU: “For the purposes of paragraph 1, the European Parliament and the Council,
acting in accordance with the ordinary legislative procedure, shall adopt measures concerning: [...] (c)
the conditions under which nationals of third countries shall have the freedom to travel within the

Union for a short period [...].”
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and/or having the right to travel to other MSs.* While the first DGC Regulation
Proposal concerns EU citizenship issues, the second builds on EU policies relat-
ing to border control, asylum and immigration.®> At the time of this writing, the
two DGC Regulation Proposals are undergoing the first reading at the European
Parliament (EP), more precisely, the first hearing at the EP’s Subcommittee on
Human Rights. Further two hearings were held before the Council, however, the
Council’s findings have not been made publicly available.®® While announced by
Commissioner Didier Reynders to likely be adopted in June 2021, a respective
decision of the EP is still pending.*

The model of treatment provided for in the two Regulation Proposals should fa-
cilitate the movement of individuals and allow for a return to regular functioning
and reinstatement of freedoms suspended by restrictions,”® serving as a sort of
soft reversal of the above-mentioned many measures involving different, lengthy
checks on persons arriving from risk areas in another MS. To exemplify, under
point 17 of the Council Recommendation (EU) 2020/1475, MSs could condi-
tion quarantine/self-isolation and/or test for SARS-CoV-2 infection prior to and/
or after arrival to persons travelling from higher-risk areas in another MS. Further,
persons travelling from “dark red” areas could have been subject to more rigid
public health measures, and required to provide various proof, such as medical
certificates, test results, or statements, which — due to a lack of standardized and
safe formats — were often unaccepted. The EC therefore proposed the introduction
of a framework established at EU level that would allow the issuing, verifying and
accepting of vaccination certificates across the EU as part of the digital green cer-
tificate. The framework would also include other COVID-19-related certificates

¢ Gkotsopoulou, O.; Galatova, D., Op-Ed: “The EU Digital Green Certificate proposed framework: how
does it interact with data protection law?”, EU Law Live, 2021., [https://eulawlive.com/op-ed-the-eu-
digital-green-certificate-proposed-framework-how-does-it-interact-with-data-protection-law-by-olga-
gkotsopoulou-and-daniela-galatova/], Accessed 07 April 2021.

®  Procedure 2021/0068/COD COM (2021) 130: Proposal for a Regulation of the European Parliament
and of the Council on a framework for the issuance, verification and acceptance of interoperable
certificates on vaccination, testing and recovery to facilitate free movement during the COVID-19
pandemic (Digital Green Certificate),

% General Secretariat of the Council, [https://www.consilium.europa.eu/en/documents-publications/

public-register/public-register-search/results/>WordsInSubject=covid-19+vaccination& WordsIn-

Text=&DocumentNumber=&InterinstitutionalFiles=& DocumentDateFrom=&DocumentDate-

To=&MeetingDateFrom=&MeetingDateTo=& DocumentLanguage=EN&OrderBy=DOCU-

MENT_DATE+DESC&ctl00%24ctl00%24cpMain%24cpMain%24btnSubmit=],  Accessed 15

April 2021.

Sénchez Nicolds, E., MEPs raise concerns on vaccine ‘travel certificates, Euobserver, 2021, [https://euob-

server.com/coronavirus/151529], Accessed 03 April 2021.

% Brown, C. H., R.; Savulescu, J.; Williams, B.; Wilkinson, D., Passport to freedom? Immunity passports
for COVID-19, ] Med Ethics, 46, 2020, pp. 652-659.
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issued during the pandemic (specifically, documents confirming a negative SARS-
CoV-2 test result and documents confirming a past SARS-CoV-2 infection). Such
interoperable framework would allow facilitating of free movement of persons
who have not been vaccinated (either by choice or by circumstance).”” With two
adopted regulations establishing a framework for interoperability between EU in-
formation systems in the field of justice and interior, interoperability is hardly a
novelty in EU legislation. The two regulations are aimed at improving security
in the EU, allowing for more efficient checks at external borders, improving de-
tection of multiple identities and helping prevent and combat illegal migration,
all while safeguarding fundamental rights.”” The interoperability of information
systems allows their mutual complementing, facilitates the correct identification
of persons, and contributes to the combatting of identity fraud. The certificates
included in the DGC are to facilitate the exercise of the right to free movement.
As stated by the EC in the DGC Regulation Proposals, the possession of a digital
green certificate, especially a vaccination certificate, should not be a criterion for
exercising one’s right to free movement. Unvaccinated persons (not having been
vaccinated for medical reasons, or due to not belonging to a vaccine target group,
such as children, or by choice or circumstance) must be allowed to exercise their
fundamental right to free movement, subject to restrictions such as obligatory
testing and quarantine/self-isolation when required . As it is, the DGC Regulation
Proposals cannot be construed as establishing a vaccination obligation or right.”!

®  COM(2021) 130 final 2021/0068(COD); “Interoperability may be defined as a characteristic of a
product or system, whose interfaces are completely understood, to work with other products or sys-
tems, at present or in the future, in either implementation or access, without any restrictions. While
the term was initially defined for information technology or systems engineering services to allow for
information exchange, a broader definition takes into account social, political, and organizational fac-
tors that impact system to system performance. The concept of interoperability differs from neighbor-
ing concepts like integration, compatibilization or portability. Integration happens when two or more
functions or components of the same system interact. Compatibility when two or more applications
work in the same environment. Portability happens when an application can be transported from one
environment to a different one without losing capabilities.”, Oliveira, A. A.-Y., Recent developments
of interoperability in the EU Area of Freedom, Security and Justice: Regulations (EU) 2019/817 and
2019/818. UNIO — EU Law Journal, 5(2), 2019, p. 128-135., p. 129.

Council of the EU, Interoperability between EU information systems: Council adopts regulations [https://
www.consilium.europa.eu/hr/press/press-releases/2019/05/14/interoperability-between-eu-informa-
tion-systems-council-adopts-regulations/] Accessed 03 April 2021; Regulation (EU) 2019/817 of the
European Parliament and of the Council of 20 May 2019 on establishing a framework for interop-
erability between EU information systems in the field of borders and visa and amending Regulations
(EC) No 767/2008, (EU) 2016/399, (EU) 2017/2226, (EU) 2018/1240, (EU) 2018/1726 and (EU)
2018/1861 of the European Parliament and of the Council and Council Decisions 2004/512/EC and
2008/633/JTHA.

7t COM(2021) 130 final 2021/0068(COD).
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In theory, compared to vaccination certificates that would only allow inter-EU
travel, digital green certificates would have a broader reach and could address the
shortcomings of vaccination certificates. Vaccination certificates would allow un-
restricted cross-border travel for vaccinated persons only, enabling each MS to set
its own conditions for the entry of unvaccinated people to its territory. In effect,
a host MS could impose for the unvaccinated even more stringent entry criteria,
such as quarantine or even a total entry ban. The digital green certificate would
curtail such an approach, instead — as stated in the Regulation Proposals — regulat-
ing and enabling free cross-border movement not only to vaccinated persons, but
also to those holding a negative PCR test and those with antibodies developed
post-COVID-19 recovery.”

From the comment of Manfred Weber, the German Member of the European Par-
liament — “Now that vaccination in Europe is increasing, we must have a perspec-
tive to returning to the fundamental right of free movement and travel in Europe.”
— it follows that the EU’s larger aim may be the rollback to previous conditions
and the recovery of the right to free movement.”? Digital green certificates would
ensure to southern states, such as Spain, Greece and Portugal, as well as Croatia,
whose economies are most reliant on tourism, more or less favorable conditions,
and facilitate the upcoming season.”* The WHO’s International Certificate of Vac-
cination or Prophylaxis (Yellow Card) — a well-known medical passport, certifying
inoculation against cholera, plague, and typhus fever — shows that the digital green
certificate would hardly be a novelty.”

The efficacy of the vaccine remains an open point. Currently, no scientific data
confirm that vaccination prevents or minimizes chances of coronavirus transmis-
sion from vaccinated to non-vaccinated persons. In its interim position paper, the
WHO was against requiring proof of COVID-19 vaccination as a condition of
leaving or entering a country, “given that there are still unknowns regarding the ef-
ficacy of vaccination in reducing transmission”, recommending that “people who
are vaccinated not be exempt from complying with other travel risk-reduction

72 Goldner Lang, L., Vaccination for Vacation: Should the EU Have a “Digital Green Pass”, “Vaccination
Certificate” or Better Nothing?, VerfBlog, 2021/3/16, [https://verfassungsblog.de/vaccination-for-vaca-
tion/], Accessed 05 April 2021.

Banks, Martin, Commissions ‘Digital Green Certificate’ to help boost travel during the ongoing crisis,

The Parliament Magazine, 2021/3/15, [https://www.theparliamentmagazine.eu/news/article/com-

missions-digital-green-certificate-to-help-boost-travel-during-the-ongoing-crisis], Accessed 05 April

2021.

7 Henley, J., Covid: EU unveils ‘digital green certificate’ to allow citizens to travel, The Guardian, 2021/3/17,
[hteps://www.theguardian.com/world/2021/mar/17/covid-eu-unveils-digital-green-certificate-to-al-
low-citizens-to-travel] Accessed 03 April 2021; Goldner Lang, Vaccination for Vacation. .., op.cit., note 72.

7 Thid.
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measures’.”® Precisely this raises the question of whether relying on proof of vac-
cination to permit secure cross-border travel without any additional precautions is
sufficient. Vaccination can therefore be considered a reliable and appropriate proof
of prevention or reduction of transmission only after reliable scientific data have
emerged. Until then, the suitability test — the Achilles’ heel of digital green certifi-
cates — will have to suffice.”” Furthermore, vaccines have yet to be confirmed to be
meeting the minimum requirements for the prevention of infection and disease;
the specific difference in their effectiveness, too, has yet to be determined. This
could prove especially difficult in regard to the vaccines not approved by the Eu-
ropean Medicines Agency (EMA), such as in the case of the Russian and Chinese
vaccines. Ultimately, the duration of immunity and protection of a vaccinated
person against transmission will have to be determined.”

Once vaccines become widely available, digital green certificates will only be
accepted if they are proportionate. The suitability test, as applied to determine
proportionality, which would ensure that vaccination protects public health not
only by providing protection only to those who have been vaccinated, but also by
eliminating or substantially decreasing virus transmission to those who have not
been vaccinated. This is in line with public health’s main mission of protecting and
improving the health of the whole population (rather than focusing on individuals
only, which is the role of medicine).”

Despite all of the above, there is growing concern about potential discrimination.
Although both DGC Regulation Proposals emphasize that vaccine cannot be the
sole basis for freedom of movement, even such action could lead to discrimination.
Persons who still cannot be vaccinated (whether by choice or by circumstance)
must hold a negative PCR test if they have not recovered from COVID-19. In
practice, such persons must be tested when entering or returning to another MS.
By and large, such testing is still not free but rather expensive and out of reach
to a large number of people. Such circumstances amount to inequality between
those vaccinated free of charge and those unvaccinated (whether by choice or by
circumstance) who cannot afford to get tested. A solution might be the offering of
free tests to the unvaccinated.

Another issue relates to the digital form of digital green certificate. In the wrong
hands, such a document could fall prey to hacker attacks and reveal more per-

76 Goldner Lang, Vaccination for Vacation [...], op.cit., note 72

77 Ibid.

78 Ibid.; Dye, C.; Mills C. M., COVID-19 vaccination passports, Science, Vol 371, Issue 6535, 19 March
2021, [https://science.sciencemag.org/content/371/6535/1184.full], Accessed 05 April 2021.

7 Goldner Lang, Vaccination for Vacation [...], op.cit., note 72.
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sonal information than designed. This was also pointed out by the Members of
the Committee on Civil Liberties, Justice and Home Affairs (LIBE), who called
for a better technical and organizational framework of the certificates themselves,
which would prevent potential abuse. Members of the LIBE also pointed out
the issue of data management and data availability, referring to the General Data
Protection Regulation (GDPR),* and offering as solution the application of the
principle of minimization of personal data and time-limiting the use of such col-
lected data to the end of pandemic to be declared by the WHO. In this regard,
the European Data Protection Supervisor (EDPS) Wojciech Wiewiérowski pre-
sented to the LIBE the joint opinion of the EDPS and the European Data Protec-
tion Board (EDPB) on the EC’s DGC Regulation Proposals. In the opinion, the
EDPB and the EDPS highlighted that it is essential that the Proposal be coherent
and not interfere with the GDPR’s application in any way. Such opinion is not
aimed only at legal certainty, but also at avoiding that the Proposals jeopardize,
either directly or indirectly, the fundamental right to the protection of personal
data, as established under Article 16 of the TEFU and Article 8 of the Charter of
Fundamental Rights of the European Union.®

In turn, in his answers to MEP’s requests for clarifications, European Commis-
sioner for Justice Didier Reynders emphasized the EC’s readiness to complete the
required technical infrastructure work by the end of June, and that the certificate
would not result in the creation of a central database at the EU level.?? A further
issue of such a document is that it would marginalize undocumented migrants,
asylum seekers and refugees. Moreover, many asylum seekers simply do not pos-
sess the technology that could cater to the demands of such digitalization.®

In parallel with the EU action, in April 2021, the Council of Europe (CoE) is-
sued to its member states guidance to safeguarding human rights. The document
outlines the applicable human rights requirements for addressing the issuing of

80 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the
protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).

8 EDPB-EDPS Joint Opinion 04/2021 on the Proposal for a Regulation of the European Parliament

and of the Council on a framework for the issuance, verification and acceptance of interoperable

certificates on vaccination, testing and recovery to facilitate free movement during the COVID-19

pandemic (Digital Green Certificate) 31 March 2021.

Digital Green Certificate: MEPs seek clarifications regarding the travel facilitation tool [https://

www.europarl.europa.eu/news/hr/press-room/20210407IPR01517/digital-green-certificate-clarifica-

tions-needed-on-travel-facilitation-tool], Accessed 15 April 2021.
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8 Williams, O., Vaccine passports and the threat to undocumented migrants , Left Foot Forward, [htps://left-
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digital green certificates. In addition, it underlines the importance of intensify-
ing efforts in producing and administering vaccines in an equitable manner, in
accordance with the Convention on Human Rights and Biomedicine (Oviedo
Convention), so that restrictions on individual freedoms can be progressively re-
moved as broader immunity is achieved. Additionally, in the context of traveling,
the CoE underscored the importance of taking any steps to facilitate the certify-
ing of individuals’ health status relating to COVID-19 (vaccinated, immune or
infection-free) — provided that personal data are secured and anti-counterfeiting
steps taken. The document invites MSs to act in line with the Convention for the
protection of individuals with regard to automatic processing of personal data, the
Convention on cybercrime (Budapest Convention), and the Convention on the
counterfeiting of medical products and similar crimes involving threats to public

health (MEDICRIME Convention).

Between March 2020 and March 2021, or — more precisely — up to the adoption
of the DGC Regulation Proposals, the EU had taken action by way of soft law
instruments.* Such modus allowed MSs a wider array of actions and adoption of
national decisions, independent from the EU. It could be argued that the simplic-
ity of the soft law adaptation procedure is the primary advantage of soft law in
times of crisis, where its flexibility in addressing situations where quick action is of
great importance.® Nevertheless, soft law mechanisms and their impact on MSs’
actions should not be underestimated. The DGC Regulation Proposals were a step
further, and such treatment good from standpoint of urgency and the need for a
harmonized approach to the overall situation with the aim of restoring freedom of
movement. However, from the standpoint of the MSs, it might not be the opti-
mum solution. While the DGC Regulation Proposals are focused on the matter of
facilitating freedom of movement — one of the fundamental rights of the EU, the
mechanisms for exercising that very right may prove to be a bone of contention in
regard to the protection of personal data and the protection of fundamental rights.

8 Vaccine passports: Council of Europe issues guidance to governments to safeguard human rights,

[https:/fwww.coe.int/en/web/human-rights-rule-of-law/-/vaccine-passports-council-of-europe-is-
sues-guidance-to-governments-to-safeguard-human-rights?fbclid=IwAR1Bb4dSIIOEO 1alJ-9mg-
SM7ARg7q9VbNxfevguHDcAwTP4GhLOtO3pUail], Accessed 15 April 2021.
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Soft Law Pandemic-Proof?, European Journal of Risk Regulation, Cambridge University Press, Vol. 12,
Issue 1, 2021, pp.1-6; Eliantonio, M.; Stefan, O.; The Elusive Legitimacy of EU Soft Law: An Analysis
of Consultation and Participation in the Process of Adopting COVID-19 Soft Law in the EU, European
Journal of Risk Regulation, Cambridge University Press, Vol. 12, Issue 1, 2021, pp. 159-175.

8 Tsourdi, E.; Vavoula, N., Killing me Softly? Scrutinising the Role of Soft Law in Greece’s Response to COV-
ID-19, European Journal of Risk Regulation, Vol. 12, Issue 1, 2021, pp. 59-76.
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5. CONCLUSION

The paper analyzed the two stages in the EU’s and the MSs’ fight against the CO-
VID-19 pandemic. In the first stage, the MSs, acting independently, restricted the
freedom of movement of persons, and the EU acted with soft law instruments.
While the Council recommendations and EC guidelines, as analyzed herein, dem-
onstrate that the EU had not exceeded its powers by acting through soft law instru-
ments, their importance for the actions of the MSs should not be underestimated.

Under primary and secondary EU law, MSs may restrict the free movement of
persons on three basic grounds: public safety, public order, and public health.
However, the Schengen Borders Code — the legal basis for the closure of internal
borders — provides only for public order and public safety as grounds for clos-
ing borders, and not public health. Directive 2004/38/EC, on the other hand,
provides for restrictions on the free movement of persons (and residence of EU
citizens and members of their families) on all three grounds, but its primary goal
is not the mass restriction of freedom of movement, as caused by the COVID-19
pandemic, but an individual restriction of freedom, as has been confirmed by the
CJEU. The COVID-19 pandemic found the EU unprepared, i.e., lacking legal
regulation of restrictions on the free movement of people on grounds of protection
of public health. Border closures and restrictions on the freedom of movement of
workers can — unless interpreting it as the EU and the MSs having exceeded their
powers — be justified solely by the precautionary principle, i.e., by the preservation
of public safety in order to save human lives. In any event, the present situation

has certainly revealed the need for amending secondary EU legislation, primarily
the Schengen Borders Code.

The second phase in the fight against the COVID-19 pandemic started with the
DGC Regulation Proposals. With the Proposals, the EU moved away from soft
law instruments of action, instead proposing unified action regulated by regula-
tions. Although the EC has repeatedly stated that neither vaccination nor testing
can be a precondition for free movement, formalizing its position with a regula-
tion is still pending. The period following a greater anti-COVID-19 vaccination
coverage rate carries with it many a challenge. Would the limiting of free move-
ment to digital green certificate holders only be legally justifiable? To what extent
would such limiting violate fundamental human rights? Would the introduction
of a digital green certificate be discriminatory if free testing were not provided
to people who are unable or unwilling to receive the vaccine? Further challenges
include the protection of personal data (currently being discussed in the EP’s Sub-
committee on Human Rights), as well as concerns related to the recognition of
vaccines. Or, to illustrate in practical terms: should the digital green certificate
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recognize only EMA-approved vaccines, what would it mean for the freedom of
movement of, e.g., Hungarian citizens who have been vaccinated with, e.g., the
non-EMA-approved Russian Sputnik vaccine?

REFERENCES

BOOKS AND ARTICLES

1.

10.

11.

12.

13.

14.

Alison L. Y;; De Burca, G., Proportionality, in: General Principles of Law: European and
Comparative Perspectives, Hart Publishing, 2017

Craig, P; De Burca, G., EU Law - Text, Cases and Materials, Sixth Edition, Oxford Univer-
sity Press, New York, 2015

Capeta, T.; Rodin, S., Osnove prava Europske unije, Narodne novine, Zagreb, 2018

Kahanec, M.; Pytlikovd, M.; Zimmermann E, 7he Free Movement of Workers in an Enlarged
European Union: Institutional Underpinnings of Economic Adjustment, EU Enlargement, and
the Great Recession, Springer, Berlin, Heidelberg, 2016

Alemanno, A., The European Response to COVID-19: From Regulatory Emulation to Regula-
tory Coordination? European Journal of Risk Regulation, Vol. 11, Issue 2, 2020, pp. 307-316

Alemanno, A., The Shaping of the Precautionary Principle by European Courts: From Scientific

Uncertainty to Legal Certainty, in: Cuocolo, L.; Luparia, L. (eds.), Valori Costituzionali E
Nuove Politiche Del Diritto, Cahiers Européens, Halley, 2007, Bocconi Legal Studies Re-
search Paper No. 1007404

Atger, A. B, The Abolition of Internal Border Checks in an Enlarged Schengen Area: Freedom of
movement or a web of scattered security checks?, Research paper, No. 8, 2018

Baldoni, E., 7he Free Movement of Persons in the European Union: A Legal-historical Overview,
Pioneur Working Paper No. 2, 2003

Bornemann, T.; Daniel J., Schengen and Free Movement Law During the First Phase of the
Covid-19 Pandemic: Of Symbolism, Law and Politics, European Papers, Vol. 5, 2020, No 3,
2021, pp. 1143-1170

Bouckaert, G., et. al., European Coronationalism? A Hot Spotr Governing a Pandemic Crisis,
Public Administration Review, by The American Society for Public Administration, Vol. 80,
Issue 5, 2020, pp. 765-773

Brown, C. H., R.; Savulescu, J.; Williams, B.; Wilkinson, D., Passport to freedom? Immunity
passports for COVID-19, ] Med Ethics, 46, 2020, pp. 652-659

Carrera, S., What Does Free Movement Mean in Theory and Practice in an Enlarged EU?, Eu-
ropean Law Journal, Vol. 11, No. 6, 2005, pp. 699-721

De Bruycker, Philippe, The COVID Virus Crisis Resurrects the Public Health Exception in
EU Migration Law, Frontiers in Political Science, 2021

Eliantonio, M.; Korkea-Aho, E.; Vaughan, S., EJRR Special Issue Editorial: COVID-19 and
Soft Law: Is Soft Law Pandemic-Proof?, European Journal of Risk Regulation, Cambridge
University Press, Vol. 12, Issue 1, 2021, pp.1-6

Dunja Dui¢, Veronika Sudar: THE IMPACT OF COVID-19 ON THE FREE MOVEMENT... 51



15.

16.

17.
18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

52

Eliantonio, M.; Stefan, O.; The Elusive Legitimacy of EU Soft Law: An Analysis of Consultation
and Participation in the Process of Adopting COVID-19 Soft Law in the EU, European Journal
of Risk Regulation, Cambridge University Press, Vol. 12, Issue 1, 2021, pp. 159-175

Feintuck, M., Precautionary Maybe, But What’s the Principle? The Precautionary Principle,
The Regulation of Risk, and The Public Domain’, 32 Journal of Law and Society, 2005, pp.
371-398

Glibo, M., Drzavljanstvo Europske unije, Pravnik, 46, 1 (93), 2013

Goldner Lang, L., ,,Laws of Fear” in the EU: The Precautionary Principle and Public Health

Restrictions to Free Movement of Persons in the Time of COVID-19, European Journal of Risk
Regulation, Cambridge University Press, 2021, pp.1-24

Goldner Lang, 1., Obveze Republike Hrvatske temeljem europskog prava pri donosenju zastitnih
mjera protiv bolesti COVID-19, in: Barbi¢, J. (ed.), Primjena prava za vrijeme pandemije
COVID-19, HAZU, 2021

Guild, E., Covid-19 Using Border Controls to Fight a Pandemic? Reflections From the European
Union, Front. Hum. Dyn., 2020

Hasanagié, E., Usjecaj prakse Suda Fvropske unije na ostvarivanje slobode kretanja radnika,
Pravni vjesnik, vol. 30, No. 2, 2014, pp. 307-327

Korkea-aho, E.; Scheinin, M., ,, Could You, Would You, Should You?” Regulating Cross-Border
Travel Through COVID-19 Soft Law in Finland, European Journal of Risk Regulation, 2021,
pp. 1-18

Kurbegovic-Huseinspahic, D., Prohibition of Discrimination Based on Nationalityin the Euro-
pean Union, Annals of the Faculty of Law of the University of Zenica 14, 2014, pp. 513-550

Majone, G., The Precautionary Principle and its Policy Implications, JCMS: Journal of Com-
mon Market Studies, Vol. 40, Issue 1, 2002, pp. 89-109

Mantu, S., EU Citizenship, Free Movement, and Covid-19 in Romania, Front. Hum. Dyn.
2:594987, 2020

Marcus Scott, J. et al., The impact of COVID-19 on the Internal Market, Policy Department
for Economic, Scientific and Quality of Life Policies Directorate-General for Internal Poli-
cies, PE 658.219, 2021

Markovi¢, T., Prava drzavijana dlanica EGO-a i dlanova njibovih obitelji uw okviru slobode
kretanja vs. mobilnost, Pravni vjesnik, Vol. 30, No. 2, 2014, pp. 285-305

McCabe, K., Schengen Acquis: The Development of the Right to Free Movement of Persons
within the European Union Legal Framework and the Necessary Reforms to Adapt to Evolving
Security Threats in the Region, Creighton International and Comparative Law Journal, Vol.
7, No. 1, 2016, pp. 107.-138

Montaldo, S., The COVID-19 Emergency and the Reintroductionof Internal Border Controlsin
the Schengen Area:Never Let a Serious Crisis Go to Waste, European Papers, Vol. 5, No 1,
2020, pp. 523-531

Mushak, N.; Voloshyn, Y., Impact of COVID-19 on the Realization of Freedom of Movement
in the European Union and Its Member States, Atlantic Press, Advances in Economics, Busi-

ness and Management Research, volume 170, Proceedings of the International Conference
on Economics, Law and Education Research (ELER 2021)

EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

Oliveira, A. A.-Y., Recent developments of interoperability in the EU Area of Freedom, Security
and Justice: Regulations (EU) 2019/817 and 2019/818, UNIO — EU Law Journal, Vol. 5,
Issue 2, 2019, pp. 128-135

Pacces, M. A.; Weimer, M., From Diversity to Coordination: A European Approach to CO-
VID-19, European Journal of Risk Regulation, Vol. 11, No. 2, 2020, pp. 283-296

Ramji-Nogales, J.; Goldner Lang, 1., Freedom of movement, migration, and borders, Journal of
Human Rights, Vol. 19, No. 5, 2020, pp. 593-602

Renda, A.; Catro, R., Towards Stronger EU Governance of Health Threats after the COVID-19
Pandemic, European Journal of Risk Regulation, Vol.11, Issue 2, 2020, pp. 273-282

Robin-Olivier, S., Free Movement of Workers in the Light of the COVID-19 Sanitary Crisis:
From Restrictive Selection to Selective Mobility, Insight, European Papers, Vol. 5, No 1, 2020,
pp. 613-619

Storey, T., Freedom of Movement for Persons - Baumbast & (and) R v. Secretary of State for the
Home Department (Case C-413/99), Carpenter v. Secretary of the State for the Home Depart-
ment (Case C-60/00) - Court of Justice of the European Communities - EU Citizenship; Rights
of Residence under EU Law for Third Country Family Members; Right to Respect for Family Life
as a Fundamental Right in EU Law Case Analysis, Journal of Civil Liberties, vol. 7, no. 3,
2002, pp. 152-162

Tsourdi, E.; Vavoula, N., Killing me Softly? Scrutinising the Role of Soft Law in Greeces Re-
sponse to COVID-19, European Journal of Risk Regulation, Vol. 12, Issue 1, 2021, pp. 59-76
Valcke, A., EU Citizens' Rights in Practice: Exploring the Implementation Gap in Free Move-
ment Law, European Journal of Migration and Law, Vol. 21, No. 3, 2019, pp. 289-312
Verschueren, H., Free Movement of EU Citizens: Including for the Poor?, 22, Maastricht J. Eur.
& Comp. L. 10, 2015

Vukorepa, 1., Migracije i pravo na rad u Europskoj uniji, Zbornik Pravnog fakulteta u Za-
grebu, Vol. 68, No. 1, 2018, pp. 85-120

Woodruft]., B., The Qualified Right to Free Movement of Workers: How the Big Bang Accession

Has Forever Changed a Fundamental EU Freedom, Duquesne Business Law Journal No. 10,
2008, pp. 127-146

EU LAW

1.

Communication from the Commission COVID-19 Guidance on the implementation of
the temporary restriction on non-essential travel to the EU, on the facilitation of transit
arrangements for the repatriation of EU citizens, and on the effects on visa policy [2020]
C102 1/02

Communication from the Commission COVID-19: Temporary Restriction on Non-Essen-
tial Travel to the EU, COM(2020) 115 final

Communication from the Commission Guidelines concerning the exercise of the free move-

ment of workers during COVID-19 outbreak [2020] C 102 1/03

Communication from the Commission on additional COVID-19 response measures

COM(2020) 687 final

Communication from the Commission on the precautionary principle, COM(2000) 1 final

Dunja Dui¢, Veronika Sudar: THE IMPACT OF COVID-19 ON THE FREE MOVEMENT... 53



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

54

Communication from the Commission to the European Parliament, the European Council
and the Council on the assessment of the application of the temporary restriction on non-
essential travel to the EU, COM(2020) 148 final

Communication from the Commission to the European Parliament, the European Council
and the Council on the second assessment of the application of the temporary restriction on
non-essential travel to the EU, COM(2020) 222 final

Communication from the Commission to the European Parliament, the European Council
and the Council On the third assessment of the application of the temporary restriction on
non-essential travel to the EU, COM(2020) 399 final

Communication from the Commission Towards a phased and coordinated approach for
restoring freedom of movement and lifting internal border controls — COVID-19, [2020]
C 169/03

Communication from the Commission, Guidelines concerning the exercise of the free

movement of workers during COVID-19 outbreak, [2020] C 102 1/03

Council Recommendation (EU) 2020/1475 of 13 October 2020 on a coordinated approach
to the restriction of free movement in response to the COVID-19 pandemic COM(2021)
38

Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on
non-essential travel into the EU and the possible lifting of such restrictio, LI 208/1

Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on
the right of citizens of the Union and their family members to move and reside freely within
the territory of the Member States amending Regulation (EEC) No 1612/68 and repeal-
ing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/
EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC

EDPB-EDPS Joint Opinion 04/2021 on the Proposal for a Regulation of the European
Parliament and of the Council on a framework for the issuance, verification and acceptance
of interoperable certificateson vaccination,testing andrecovery to facilitate free movement

during the COVID-19 pandemic (Digital Green Certificate) 31 March 2021

Guidelines for border management measures to protect health and ensure the availability of
goods and essential services, [2020] C 86 1/01

Procedure 2021/0068/COD COM (2021) 130: Proposal for a Regulation of the European
Parliament and of the Council on a framework for the issuance, verification and acceptance
of interoperable certificates on vaccination, testing and recovery to facilitate free movement

during the COVID-19 pandemic (Digital Green Certificate)

Proposal for a Council Recommendation on a coordinated approach to the restriction of free

movement in response to the COVID-19 pandemic, COM/2020/499 final

Proposal for a Regulation of the European Parliament and of the Council on a framework
for the issuance, verification and acceptance of interoperable certificates on vaccination,
testing and recovery to facilitate free movement during the COVID-19 pandemic (Digital
Green Certificate), COM(2021) 130 final 2021/0068(COD)

Proposal for a Regulation of the European Parliament and of the Council on a framework
for the issuance, verification and acceptance of interoperable certificates on vaccination,
testing and recovery to third-country nationals legally staying or legally residing in the ter-

EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



20.

21.

22.

23.

24.
25.

ritories of Member States during the COVID-19 pandemic (Digital Green Certificate)
2021/0071 (COD)

Protocol (No 19) on the Schengen Acquis integrated into the Framework of the European
Union, C 202/290

Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016
on a Union Code on the rules governing the movement of persons across borders (Schengen

Borders Code)

Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on
the free movement of such data, and repealing Directive 95/46/EC (General Data Protec-
tion Regulation)

Regulation (EU) 2019/817 of the European Parliament and of the Council of 20 May 2019
on establishing a framework for interoperability between EU information systems in the
field of borders and visa and amending Regulations (EC) No 767/2008, (EU) 2016/399,
(EU) 2017/2226, (EU) 2018/1240, (EU) 2018/1726 and (EU) 2018/1861 of the European
Parliament and of the Council and Council Decisions 2004/512/EC and 2008/633/JHA

The Treaty on European Union

The Treaty on the Functioning of the European Union

COURT OF JUSTICE OF THE EUROPEAN UNION

1. Case C-67/74 Carmelo Angelo Bonsignore v Oberstadtdirektor der Stadt Kéln,
ECLLI:EU:C:1975:34

2. Case C-331/16 K. v Staatssecretaris van Veiligheid en Justitie and H.E v Belgische Staat,
ECLI:EU:C:2018:296

3. Case C-348/96 Criminal proceedings against Donatella Calfa, ECLI:EU:C:1999:6

4. Case C-371/08 Nural Ziebell v Land Baden-Wiirttemberg, ECLI:EU:2011:809

5. Case C-408/03 Commission v Belgium, ECLI:EU:C:2006:192

6. Case C-415/93 Union royale belge des sociétés de football association ASBL v Jean-Marc
Bosman, Royal club liégeois SA v Jean-Marc Bosman and others and Union des associations
européennes de football (UEFA) v Jean-Marc Bosman, ECLI:EU:C:1995:463

WEBSITE REFERENCES

1. Banks, Martin, Commission’s ‘Digital Green Certificate’ to help boost travel during the ongoing
crisis, The Parliament Magazine, 2021/3/15, [https://www.theparliamentmagazine.eu/news/
article/commissions-digital-green-certificate-to-help-boost-travel-during-the-ongoing-cri-
sis], Accessed 05 April 2021

2. Digital Green Certificate: MEPs seek clarifications regarding the travel facilitation tool

[https://www.europarl.europa.cu/news/hr/press-room/202104071PR01517/digital-green-
certificate-clarifications-needed-on-travel-facilitation-tool], Accessed 15 April 2021

Dunja Dui¢, Veronika Sudar: THE IMPACT OF COVID-19 ON THE FREE MOVEMENT... 55



10.

Dye, C., Mills C. M., COVID-19 vaccination passports, Science, Vol 371, Issue 6535, 19
March 2021, [https://science.sciencemag.org/content/371/6535/1184.full], Accessed 05
April 2021

General Secretariat of the Council, [https://www.consilium.europa.eu/en/documents-publi-
cations/public-register/public-register-search/results/?WordsInSubject=covid-19+vaccinatio
n& WordsInText=&DocumentNumber=&InterinstitutionalFiles=&DocumentDateFrom=
&DocumentDateTo=&MeetingDateFrom=8&MeetingDate To=&DocumentLanguage=EN
&OrderBy=DOCUMENT_DATE+DESC&ctl00%24ctl00%24cpMain%24cpMain%24
btnSubmit= ], Accessed 15 April 2021

Gkotsopoulou, O.; Galatova, D., Op-Ed: “The EU Digital Green Certificate proposed frame-
work: how does it interact with data protection law?”, EU Law Live, 2021., [https://eulawlive.
com/op-ed-the-eu-digital-green-certificate-proposed-framework-how-does-it-interact-with-
data-protection-law-by-olga-gkotsopoulou-and-daniela-galatova/], Accessed 07 April 2021

Goldner Lang, 1., Vaccination for Vacation: Should the EU Have a “Digital Green Pass”, “Vac-
cination Certificate” or Better Nothing?, VerfBlog, 2021/3/16, [https://verfassungsblog.de/
vaccination-for-vacation/], Accessed 05 April 2021

Henley, J., Covid: EU unveils digital green certificate’ to allow citizens to travel, The Guardian,
2021/3/17,  [https://www.theguardian.com/world/2021/mar/17/covid-eu-unveils-digital-
green-certificate-to-allow-citizens-to-travel], Accessed 03 April 2021

Council of the EU, Interoperability between EU information systems: Council adopts regula-
tions  [https://www.consilium.europa.eu/hr/press/press-releases/2019/05/14/interoperabil-
ity-between-eu-information-systems-council-adopts-regulations/], Accessed 03 April 2021
Kostakopoulou, D., The Configuration of Citizenship in (post-)Covid-19 EU: Thoughts on
the EU Citizenship Report 2020, European Law Blog, 2021, [https://europeanlawblog.
eu/2021/02/01/the-configuration-of-citizenship-in-post-covid-19-eu-thoughts-on-the-eu-
citizenship-report-2020/], Accessed 10 April 2021

Sénchez Nicolds, E., MEPs raise concerns on vaccine ‘travel certificates, Euobserver, 2021,
[https://euobserver.com/coronavirus/151529], Accessed 03 April 2021

11. Vaccine passports: Council of Europe issues guidance to governments to safeguard human

rights, [https://www.coe.int/en/web/human-rights-rule-of-law/-/vaccine-passports-council-
of-europe-issues-guidance-to-governments-to-safeguard-human-rights?fbclid=IwAR1Bb4d
SHOEO1alJ-9mgSM7ARg7q9VbNxfevguHDcAwTPAGhLOtO3pUail], Accessed 15 April
2021

12. Williams, O., Vaccine passports and the threat to undocumented migrants ,Left Foor Forward,

56

[https://leftfootforward.org/2021/04/vaccine-passports-and-the-threat-to-undocumented-
migrants/ ], Accessed 13 April 2021

EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



UDK 364-646.2(4-67EU):614.4

Review article

HOW FIRM ARE THE BONDS THAT TIE THE EU
TOGETHER? EU RULE OF LAW CONDITIONALITY
MECHANISM AND THE NEXT GENERATION EU
RECOVERY FUND*

Maja Lukié Radovié, PhD, Associate Professor
University of Belgrade, Faculty of Law

Bulevar kralja Aleksandra 67, 11000 Belgrade, Serbia
maja.lukic@ius.bg.ac.rs

Marija Vlajkovié, PhD Candidate, Teaching Assistant
University of Belgrade, Faculty of Law

Bulevar kralja Aleksandra 67, 11000 Belgrade, Serbia
marija.vlajkovic@ius.bg.ac.rs

ABSTRACT

The Covid-19 pandemic has generated a one-in-a-generation challenge upon the EU, consist-
ing of immediate danger for life and health, savings and jobs of its citizens, as well as for the
stability and proper functioning of political and legal systems of its Member States. The man-
ner in which the EU as a whole reacted to such sudden and grave challenge is by no means
indicative of its political and legal-constitutional substance, and, consequently, of its capacity
to subsist in its present form or to develop further.

The centrepiece of the Next Generation EU (NGEU) is the Recovery and Resilience Facility,
which should help Member States address the economic and social impact of the COVID-19
pandemic. The establishment of the pandemic recovery fund may be regarded not only as an ad
hoc measure, but also as a crucial milestone in the path to overcoming the disbalance between
Union solidarity and national interests. However, the whole EU budget deal depended on the
acceptance of the Rule of Law Mechanism by all Member States.

In the first part, this paper will analyse the COVID-19 recovery fund compromise solution as
it has been finally agreed. Firstly, we will try to determine the effectiveness of the conditionality
mechanism, in the light of European Council Conclusions on the “interpretative declaration
on the new Rule of Law Mechanism” and its legal effects. Secondly, we will tackle the issue
of ‘the enforcement of the Rule of Law protection mechanism, having in mind the causal link

This paper is the result of research conducted within the scientific project “Epidemija. Pravo. Drustvo.”
[Pandemic. Law. Society] supported by the Faculty of Law, University of Belgrade.
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that should be detected, between the protection of the financial interests of the EU, with the
non-respect of the EU values enshrined in the Article 2 TEU, by particular Member State(s).
Consequently, we will try to envisage the impact of the implementation of this conditionality
mechanism, taking into consideration which Member States, and EU citizens, would be “hit”
hardest by it.

In the second part of the paper an attempt shall be made to perceive the conditionality mecha-
nism, tied to the recovery fund, from the perspective of the principle of solidarity.

Ultimately, this paper will try to answer the following question: in view of the necessary shift
of priorities and the need for urgent reaction to the COVID-19 crisis, is the common European
answer, in view of the core values of the EU and the principle of solidarity, optimal, and above
all, will it be effective?

Keywords: Next Generation EU, Solidarity, Rule of Law, Conditionality Mechanism, CO-
VID-19 pandemic

1. INTRODUCTION

Jean-Claude Juncker, in capacity of the President of the European Commission,
coined the term polycrisis for the purpose of denoting the multitude of challenges
that the EU was faced with as the second decade of the 21* century progressed, in
the wake of the 2008 global financial crisis: the sovereign debt crisis, also referred
to as the Eurocrisis, external and internal security threats, the refugee crisis, the
rise of populism which coincided with the Brexit and the rule of law backsliding
in certain Member States.! These crises were mutually positively interrelated, i.e.
fed each other. The EU articulated and applied various mechanisms and policies
to address these challenges. As shall be seen, the plan to introduce the rule of law
conditionality to the EU long-term budget (Multiannual Financial Framework —
MFF) for the period 2021-2027 had predated the Covid-19 pandemic.

The polycrisis that exposed multiple vulnerabilities of the EU in the past decade
has come to a completely different light during 2020. The Covid-19 pandemic
struck, generating the worst crisis of the 21* century, at least so far, which has
threatened to bring the economies of the EU and its Member States, along with
the rest of the world, to their knees.

However, there are indications that in the midst of the social and economic crisis
of such historic proportions, a transformation of constitutional, economic and po-
litical structures of the EU of commensurately historic significance has been taking
place. Faced with the pandemic, the EU could not have confined itself to tackling

Y Speech by President Jean-Claude Juncker ar the Annual General Meeting of the Hellenic Federation of En-
terprises (SEV) (2016) [https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_16_2293],
Accessed on 21 March 2021.
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the consequences of Covid-19, the rule of law backsliding, Brexit or any other crisis
independently of one another, as they transpired. The EU seems to have been forced
to provide a common answer to these crises, one that should be based on core EU
law principles of mutual trust and solidarity, in order to enable itself to move for-
ward. In other words, the EU was suddenly hard-pressed to overcome its structural
deficiencies.? In July 2020 a political agreement was reached by the European Coun-
cil over a package comprising the 7-year EU budget and a recovery fund, totalling
1.8 billion Euro.? Differences between the stakeholders over the agreed-upon rule of
law conditionality halted enactment of actual legislation implementing the package
until December 2020, when a compromise on that issue was agreed upon by the
European Council.* For the first time in the history of the EU, EU funding was
conditioned upon respect of one of core values of the EU — the rule of law.

At first glance, the idea of linking, in relation to all Member States, the benefits of
receiving proceeds from the EU budget and recovery funds with the respect of rule
of law seems reasonable. It should, however, be analysed from several important
perspectives. Is such conditionality necessary and may it be effective, in view of all
the other tools on the disposal of EU bodies? Does it give excessive discretionary
powers to the institution that is responsible for its implementation? Finally, does
it create asymmetries that can negatively impact the relations between Member
States, even though it is theoretically applicable to all Member States?

In this article we shall attempt to conceptualize the aforementioned issues from
the perspective of EU constitutional law, to the extent possible in view of the
chronological proximity and the open-endedness of subject events. We shall also
try to understand whether such solution is sustainable in an environment of shift-
ing policy and existential priorities, as well as whether it stands in accordance
with, or is opposed to the core basis of the EU legal system, formed by certain
values and principles, in particular by the principle of solidarity.

The application of the principle of solidarity to the Covid-19 recovery package has
vastly remained in the shadow of the rule of law conditionality tied to that pack-
age, as well as by the overall gravity of consequences of the Covid-19 pandemic.
We shall attempt to delineate the significance of the adopted mechanism for fi-
nancing of the Covid-19 recovery fund for the overall constitutional structure of
the EU, including the European Monetary Union (the EMU).

For a comprehensive presentation of EU law, see Capeta, Tamara; Rodin, SiniSa, Osnove prava Evropske
unije, Narodne novine, Zagreb, 2018.

3 Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020) — Conclusions, Brusels,
21 July 2020, EUCO 10/20.

European Council meeting (10 and 11 December 2020) — Conclusions, Brussels, 11 December 2020,
EUCO 22/20, CO EUR 17 Concl. 8.
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Both aforementioned aspects of the Covid-19 recovery package — the solidarity-
based mechanism of financing assistance and the conditionality attached to said as-
sistance — shall be compared to the instruments applied by the EU in response to the
2008 global financial crisis and the ensuing sovereign debt crisis that hit the EMU.

Finally, we shall explore the conflict between the principle of solidarity and the
rule of law conditionality mechanism that became apparent in December 2020,
when the two countries that were the likely targets of such conditionality threat-
ened to block the entire recovery package. Was this antithesis coincidental, result-
ing from the idiosyncratic circumstances of the pandemic, political circumstances
in certain Member States etc., or was it a symptom of a structural deficiency of the
EU constitutional set-up?

Since true strength of a political community may only be assessed under stress, we
shall attempt to assess whether a conclusion on the nature and quality of legal and
political bonds tying the EU together may be formed on the basis of the analysis
of two prominent features of the Covid-19 recovery package — solidarity-based
debt-sharing and the rule of law conditionality.

2.  RECOVERY FUND CONDITIONALITY: RULE OF LAW
REPLACES FISCAL DISCIPLINE

2.1. Brief background on conditionality as tool of EU policies

According to Baraggia, conditionality can be defined as a tool for “building consent
via the control of resources”,” and is predicated upon asymmetry of the subjects
involved.® It is undisputed that conditionality is not a new tool in EU policies. It
has been implemented within the Enlargement and Neighbourhood policy,” as the
defining element of the EU enlargement process,® in conjunction with the Copen-
hagen Criteria imposed upon candidate countries. In the EU external policy, condi-
tionality is the most prominent feature of the pre-accession process. It is utilized for

5 Baraggia, A., The New Regulation on the Rule of Law Conditionality: a Controversial Tool with Some
Potential, 2020, [https://blog-iacl-aidc.org/2020-posts/2020/12/22/the-new-regulation-on-the-rule-
of-law-conditionality-a-controversial-tool-with-some-potential], Accessed on 20 February 2021.
“Conditionality implies a relational but not equal position: the subject who poses the conditions exer-
cises power over the recipient.” Baraggia, op. cit., note 5.

7 Kochenov, D., Behind the Copenhagen facade. The meaning and structure of the Copenhagen political
criterion of democracy and the rule of law, European Integration Online Papers (EIoP), Vol. 8, No. 10,
2004, [htep://eiop.or.at/eiop/texte/2004-010a.htm], Accessed on 1 April 2021.

8 Heinemann, E, Going for the Wallet? Rule-of-Law Conditionality in the Next EU Multiannual Financial
Framework, Intereconomics, Vol. 53, No. 6, 2018, pp. 297 - 301, [https://www.intereconomics.eu/
contents/year/2018/number/6/article/going-for-the-wallet-rule-of-law-conditionality-in-the-next-eu-
multiannual-financial-framework.html], Accessed on 1 April 2021.
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bringing about positive judicial, administrative and economic developments in the
accession candidate country.” As much as it generates political encouragement and
enables financial support, it is also perceived as sometimes being both excessively
vague and formal, permitting certain candidate countries to mask the actual state
of affairs by “window dressing,” i.e. by a purely technical fulfilment of the required
conditions."” Conditionality has also been used for internal policy purposes, in cas-
es involving a common EU interest.'" In the area of agriculture, a Member State
should grant additional financial incentives to farmers complying with the practices
beneficial for the climate and the environment.'? The Cooperation and Verification
Mechanism (CVM) for Bulgaria and Romania involved post-accession conditionali-
ty for the purpose of promoting judicial reform and anti-corruption measures." The
CVM was supposed to establish a bridge between the respect of rule of law during
the pre-accession phase with post-accession fulfilment of certain benchmarks. From
a broader perspective, however, it should be noted that room for carrying forward
conditionality from the pre-accession to the post-accession period is limited by the
principle of mutual solidarity, which governs relations between Member States.

Major EU spending programmes have been conditioned in a way to ensure sound
administrative and financial management by the beneficiary of such funding.'* All
mechanisms of financial assistance which were implemented within the EU fol-
lowing the financial crisis of 2008 and the ensuing sovereign debt crisis involved
conditionality.” It was in that period that conditionality became “the new topos
of EU economic governance,” according to loannidis, who pointed out that all

See more in Szarek-Mason, P, Conditionality in the EU accession process, in: Szarek-Mason, P. (ed.),
The European Union’s Fight Against Corruption, The Evolving Policy Towards Member States and
Candidate Countries, 2010, pp. 135-156.

10 See more in De Ridder, E.; Kochenov, D., Democratic Conditionality in the Eastern Enlargement: Am-
bitious Window Dressing, European Foreign Affairs Review, Vol. 16, No. 5, 2011, pp. 589-605.

For example, in case of the Cohesion Fund and its Conditionality Policy.

2 Regulation (EU) No 1307/2013 of the European Parliament and the Council establishing rules for
direct payments to farmers under support schemes within the framework of the common agricultur-
al policy and repealing Council Regulation (EC) No 637/2008 and Council Regulation (EC) No
73/2009 [2013] OJ L 347/608.

Commission Decision establishing a mechanism for cooperation and verification of progress in Ro-
mania to address specific benchmarks in the areas of judicial reform and the fight against corruption,
notified under document number C (2006) 6570 final [2006] OJ L 354/56.

Heinemann, op. cit., note 8, p. 298.

On the constitutional significance of EU responses to the Eurocrisis see more in: Luki¢, M., Trans-
Jformation Through Rescue - A Legal Perspective on the Response of the European Monetary Union to the
Sovereign Debt Crisis, Annals of the Faculty of Law in Belgrade - Belgrade Law Review, No. 3, 2013,
pp. 187-198; Luki¢, M., Evro kao trojanski konj evropskog ujedinjenja - nadvladavanje suvereniteta drza-
va &lanica u ime Stednje i solidarnosti [The Euro as Trojan Horse of European Unification - Subduing
Member State Sovereignty in the name of austerity], Pravo i privreda, Nos. 4-5, 2013, pp. 555-572.
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financial assistance schemes to Member States included conditionality tied to ful-
filling macroeconomic and budgetary conditions, assessing that “never before had
European institutions been engaged in so close surveillance and micromanage-
ment of such a wide spectrum of policies.”*®

In the interest of its wide-spread application to instruments for combatting the
Eurocrisis, negative conditionality made its way into the Treaties. A new para-
graph 3 was added to Article 136 of the Treaty on the Functioning of the Eu-
ropean Union (TFEU) whereby Eurozone members were permitted to establish
a stability mechanism “to be activated if indispensable to safeguard the stability
of the euro area as a whole”, under the condition that “the granting of any re-
quired financial assistance under the mechanism will be made subject to strict
conditionality.”” The amendment was challenged before the Court of Justice of
the European Union (the CJEU) in the Pringle case. In its seminal judgment, the
CJEU affirmed compatibility of the amendment with the EU law, stressing the
importance of the strict conditionality requirement for the compliance of the sub-
ject mechanism with EU law."® According to a more recent analysis by Jacoby and
Hopkin, however, the conditionality approach to imposing macroeconomic dis-
cipline in the Eurozone ultimately failed, so that monetary measures took center
stage, for which conditionality had minor significance."

The EU has been thus gradually introducing more and more conditionality mech-
anisms for the purpose of enhancing better governance in certain Member States,
predominantly, but not exclusively, in relation to economic matters.

2.2. New mechanism for continuous rule of law monitoring and protection

Prior to undertaking the analysis of the Rule of Law Conditionality Mechanism
attached to the MFF 2021-2027 and the NGEU, as the newest, and for now, the
most discussed addition to the EU rule of law “toolbox”, it is important to note

¢ Toannidis, M., EU Financial Assistance Conditionality after “Tiwo Pack”, Zeitschrift fiir auslindisches

offentiches Recht und Vélkerrecht / Heidelberg Journal of International Law, Vol. 74, 2014, pp. 62-

63, 103.

European Council Decision 2011/199/EU amending Article 136 of the Treaty on the Functioning of

the European Union with regard to a stability mechanism for Member States whose currency is the

euro [2011] O] 2011 L 91/1.

8 Case 370/12 Thomas Pringle v Government of Ireland and Others [2012] EU:C:2012:756, paras. 72,
111, 136, 143; for an in-depth analysis of the judgment see Luki¢, M., Presuda u sluéaju Pringl (2012):
pravno sredstvo nadmodi politicke nad ekonomskom prirodom Unije, in Vasi¢, R.; Cu&kovié, B. (eds.)
Identitetski preobrazaj Srbije, Prilozi projektu 2017, Beograd 2018, pp. 63-78.

¥ Jacoby, W.; Hopkin, J., From lever to club? Conditionality in the European Union during the financial
crisis, Journal of European Public Policy, Vol. 27, 2020, pp. 1157-1177.
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that in the same year in which that conditionality mechanism was enacted, the
first Rule of Law Report was also published, setting forth the European Rule of
Law Mechanism as a “as a yearly cycle to promote the rule of law and to prevent
problems from emerging or deepening.”® The report was issued in accordance
with the Commission’s Blueprint for action for the purpose of strengthening the
rule of law, which had been published in 2019,*' and in line with a number of res-
olutions of the European Parliament.** Both in the 2019 Blueprint for action and
in the 2020 Rule of law report, the Commission provided rather detailed descrip-
tions of the scope and elements of the rule of law principle. The structure of the
2019 Blueprint for action involved a differentiation of perspectives on rule of law
that seems instructive on how the approach of the EU to tackling rule of law issues
shall evolve in the future: treating rule of law, on one hand, as a “shared value for
Europeans,” and, on the other, as a “shared responsibility for all Member States
and EU institutions.”” The European Rule of Law Mechanism was envisaged as
an ex-ante tool that should be based on inter-institutional dialogue through po-
litical and technical cooperation. The 2020 Rule of law report encompassed 27
country chapters, comprising assessments of the state of affairs with respect to rule
of law in the Member States. Aside from being the first annual report issued under
the new mechanism, it was also the first rule of law assessment done in the EU
during the Covid-19 pandemic. The authors of the report deemed the pandemic a
“stress-test for the rule of law resilience”. Four aspects, envisaged as the “pillars”
of rule of law, were analysed: the level of trust in the checks and balances in the
Member States, the functioning of the media and the civil society, as well as the
resilience of the justice system during the pandemic.” The impact that the Cov-
id-19 pandemic had on every aspect of governance seems to confirm the need for
continuous monitoring of rule of law in the EU and the Member States.

2 Communication from the Commission to the European Parliament, the Council, the European Eco-

nomic and Social Committee and the Committee of the Regions, 2020 Rule of Law Report, The rule
of law situation in the European Union, Brussels, 30.9.2020, COM/2020/580 final.
Communication from the Commission to the European Parliament, the European Council, the Coun-
cil, the European Economic and Social Committee and the Committee of the Regions: Strengthening
the rule of law within the Union, a blueprint for action, COM/2019/343 final.

European Parliament Resolution of 25 October 2016 with recommendations to the Commis-

21

22

sion on the establishment of an EU mechanism on democracy, the rule of law and fundamental
rights, 2015/2254(INL); European Parliament Resolution of 14 November 2018 on the need for
a comprehensive EU mechanism for the protection of democracy, the rule of law and fundamental
rights, 2018/2886(RSP).

Strengthening the rule of law within the Union, a blueprint for action, 9p. ¢it., note 21, pp. 2-3.
242020 Rule of Law Report, op.cit., note 21, p. 6.

» [bid., pp. 6-7.
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From a static perspective, which does not take into account the growing role of EU
citizens in the constitutional system of the EU, one could raise several objections
to the potential effectiveness of this mechanism. First, aside from shedding light
on pertinent issues and challenges and encouraging and enabling inter-institutional
dialogue, it does not provide an answer on how to enable dialogue with States which
intentionally choose not to respect rule of law. Second, having in mind that this kind
of reporting is very similar to pre-accession reporting, it does not offer a new element
to the already existing system that would enable linking “financial strings at the
Union’ disposal” with the respect of rule of law and other values in Member States.?
This leads us to the analysis of the centrepiece of the heated compromise that was
reached over the Covid-19 recovery instrument, which is supposed to protect rule of
law by imposing conditionality of receiving financial assistance.

2.3. Linking rule of law with financial benefits

Precise understanding of the rule of law principle, as a meta-value, is a complex
undertaking.”” In addition, the attitudes towards various mechanisms for dealing
with the rule of law crisis differed between EU institutions and Member States.?®
In this part of our contribution will attempt to provide more clarity on the newly
introduced mechanism by understanding the rationale and the context in which
that mechanism was enacted.

Prior to the regulation which is the subject of this article, instruments for address-
ing deficiencies of rule of law in Member States that were available to the Com-
mission comprised the procedure under Article 7 of the Treaty on the European
Union (TEU), which is supposed to address “a clear risk of a serious breach by
a Member State” of values stipulated in Article 2 TEU and is primarily conduct-
ed before the Council, and the infringement procedure under Articles 258-260
TFEU, which is applicable “if a Member State fails to fulfil an obligation under
the Treaties” and entails reference to the CJEU.? Blauberger and van Hiillen have

% Kochenov, D., Elephants in the Room: The European Commission’s 2019 Communication on the Rule of

Law, Hague Journal on the Rule of Law, Vol. 11, 2019, p. 425.

7 See: Vlajkovi¢, M., Rule of Law -EU’s Common Constitutional Denominator and a Crucial Membership
Condition, ECLIC, EU 2020 — lessons from the past and solutions for the future, Vol. 4, 2020, pp.
235-257.

2 See: Peirone, F., The Rule of Law in the EU: Between Union and Unity, Croatian Yearbook of European

Law and Policy, Vol. 15, No. 1, 2019, pp. 57-98; Kochenov, D.; Pech, L., Better Late than Never? On

the European Commission’s Rule of Law Framework and its First Activation, Journal of Common Market

Studies, Vol. 54, Nstr.Nonih pitanja koje je proiziof Law, marijastr.Nonih pitanja koje je proiziof Law,

marijano. 5, 2016, pp. 1063-1074.

About the infringement procedure see: Petrasevi¢, T.; Dadi¢, M., Infringement procedures before the

Court of Justice of the EU, Pravni vjesnik: Casopis za pravne i drustvene znanosti Pravnog fakulteta
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summarised the shortcomings of both mechanisms: while the application of Ar-
ticle 7, in terms of suspension of membership rights, is not always credible due
to the requirement of unanimity in the Council, and is surely ineffective when
more than one Member State is infringing upon Article 2 TEU values, infringe-
ment proceedings “typically target specific violations of EU law and cannot grasp
the systemic nature of many small reforms adding up to significant democratic
backsliding.”® Other authors, however, point out to the fact that the CJEU has
settled that “the attempted purge of Poland’s Supreme Court was a violation of the
rule of law under Article 2 TEU, concretized by Article 19 TEU,” i.e. that “Article
2 TEU... can clearly be the subject of an infringement action.”" In the same vein
of thought lies the claim that, based on the experience gained until 2020, judicial
mechanisms are more effective than political ones in relation to addressing rule
of law violations, so that the infringement procedures from Articles 258 and 259
TEU should be applied in the form of “systemic infringement actions”, based on
the assumption that “the sum of numerous violations... is thus more important
and qualitatively different than the individual violations that are more customarily

alleged in infringements.”*

So, where does the connection between the rule of law protection and the Co-
vid-19 recovery response come to light? Firstly, the Covid-19 pandemic raised
numerous important rule of law issues that are challenging not only for the Mem-
ber States, but for the EU as a whole. This was underlined in the first Rule of Law
Report, published in September 2020, in which it was highlighted that the “first
reflection is on the rule of law culture and on the level of trust in the checks and
balances in Member States.”* Secondly, and perhaps more importantly, the rule of
law conditionality that had been proposed in 2018 by the EU Commission®* was

Sveucilista JJ Strossmayera u Osijeku, Vol. 29, Issue No. 1, 2013, pp. 77-98.

% Blauberger, M.; van Hiillen, V., Conditionality of EU funds: an instrument ro enforce EU fundamental
values?, Journal of European Integration, Vol. 43, No. 1, 2021, p. 3.

31

Scheppele, K. L.; Pech, L.; Platon, S., Compromising the Rule of Law while Compromising on the
Rule of Law, 2020, [https://verfassungsblog.de/compromising-the-rule-of-law-while-compromising-
on-the-rule-of-law/], Accessed on 21 March 2021, referring to Case 619/18, European Commission v.
Republic of Poland, 2019, EU:C:2019:531.

A systemic infringement action would involve, according to this view, “making the pattern of Mem-
ber State conduct the subject of a single infringement action and demonstrating to the EC]J that the
pattern constitutes a systemic violation of EU values.” Scheppele, K. L.; Kochenov, D. V.; Grabows-
ka-Moroz, B., EU Values Are Law, after All: Enforcing EU Values through Systemic Infringement Actions
by the European Commission and the Member States of the European Union, Yearbook of European Law,
Vol. 39, No. 1, 2020, p. 11, 119-120.

#2020 Rule of Law Report, op.cit., note 21, pp. 6-7.
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Proposal for a Regulation of the European Parliament and of the Council on the protection of the
Union’s budget in case of generalised deficiencies as regards the rule of law in the Member States,

Maja Luki¢ Radovi¢, Marija Vlajkovi¢: HOW FIRM ARE THE BONDS THAT TIE THE EU... 65



eventually implemented in 2020, as the mechanism to which implementation of
the NGEU was supposed to be subordinated.

2.3.1. Regulation proposal of 2018

Approximately from the middle of the second decade of the 21* century, EU bod-
ies have been faced with a pronounced backsliding of rule of law in certain Mem-
ber States, namely Hungary and Poland. According to European officials, the issue
was not only whether rule of law should have been protected in the EU legal and
political system, but rather what was the most efficient way to do that. It seemed
that in the cases of Hungary and Poland the institutions of the EU failed to do
protect rule of law, or that they seemed to lack appropriate mechanisms. It was
undisputed that EU values had to be preserved at all costs. According to Commis-
sioner Reding, the rule of law is “in many ways a prerequisite for the protection of
all other fundamental rights listed in Article 2 TEU and for upholding all rights
and obligations deriving from the Treaties.”* The imperative of preserving rule of
law was the rationale of every “tool” that had been envisaged and/or implemented,
starting from the activation of article 7 para. 1 TEU against Poland, the infringe-
ment procedures led before the Court of Justice of the EU (CJEU) against Hun-

gary and Poland and numerous Commissions’ communications.*

In 2018, the European Commission presented its Proposal for a Regulation on the
protection of the Union’s budget in cases of generalised deficiencies as regards the
rule of law in the Member States (the 2018 Regulation proposal),?” with the inten-
tion to thus provide a strong and efficient instrument for responding to the rule
of law backsliding in certain EU Member States. The 2018 Regulation proposal
purported to allow the Commission to suspend or cut funding under existing
financial commitments, as well as prohibit the Commission to conclude new such
commitments, in case of a finding of generalized deficiencies as regards rule of law
in a Member State.?®

COM/2018/324 final - 2018/0136 (COD).
¥ Reding, V., European Commission, Speech, 4 September 2013, The EU and the Rule of Law—Whar Next?,
2013, [http://europa.eu/rapid /press-release_ SPEECH-13-677_en.htm], Accessed on 18 April 2021.
Some of the key documents issued by the Commission in this respect are the Communication from the
Commission to the European Parliament and the Council: A new EU Framework to strengthen the
Rule of Law, COM/2014/0158, and the Strengthening the rule of law within the Union, a blueprint
for action, op. cit., note 22.
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% Proposal for a Regulation of the European Parliament and of the Council on the protection of the

Union’s budget in case of generalised deficiencies as regards the rule of law in the Member States,
COMY/2018/324 final - 2018/0136 (COD).
For a detailed analysis of the strengths and weaknesses of the rule of law conditionality contained in

the 2018 Regulation proposal, see Goldner Lang, 1., 7he Rule of Law, the Force of Law and the Power of
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The proposed procedure entailed the power of the Commission to submit an
implementing act of appropriate measures to the Council, whereby such an act
would have been adopted unless the Council rejected it with qualified majority.*
The threshold for the Council to reject the implementing act was thus raised sig-
nificantly by the proposal of so-called reverse majority voting. This mechanism was
apparently taken over from the EMU regulation enacted in response to the Euroc-
risis (the so-called Six-pack, Two-pack, as well as the Common Provisions Regulation
of 2013 etc), which also featured, as has been already noted, prominent condi-
tionality tied to macroeconomic and budgetary discipline. The fact stressed by
Fisicaro, however, should be noted: “neither EMU sanctions nor macro-economic
conditionality have ever been effectively applied.”*!

The 2018 Regulation Proposal left ample room for political manoeuvring by the
EU Commission. First, the Commission had considerable leeway in determining
what should be considered as a general deficiency, whether, in each particular case,
there was one and to what extent it affected sound implementation of the EU
budget or the financial interests of the Union. Second, the Commission was grant-
ed significant discretion in relation to establishing the measures which should be
“proportionate to the nature, gravity and scope of the generalised deficiency as
regards the rule of law.”*? Described provisions seemed to give rather wide dis-
cretionary powers to the EU Commission, which could have been perceived as a
challenge to rule of law on the EU level, and in particular, as noted by Fisicaro, to
the principles of legal certainty, transparency and non-arbitrariness.*> Additionally,
it seems that the existence and the substance of the rule of law deficiencies should
not be determined merely on the basis of collecting “relevant information,”* with-

Money in the EU, Croatian Yearbook of European Law and Policy, Vol. 15, 2019, pp. 1-26.
3 Ibid., Art. 5, paras. 7 and 8.
% Regulation (EU) No 1303/2013 of the European Parliament and of the Council laying down common
provisions on the European Regional Development Fund, the European Social Fund, the Cohesion
Fund, the European Agricultural Fund for Rural Development and the European Maritime and Fish-
eries Fund and laying down general provisions on the European Regional Development Fund, the Eu-
ropean Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund and repealing
Council Regulation (EC) No 1083/2006 [2013] OJ L 347/ 320.
4 Fisicaro, M., Rule of Law Conditionality in EU Funds: The Value of Money in the Crisis of European
Values, European Papers, Vol. 4, No. 3, 2019, p. 709.
Proposal for a Regulation of the European Parliament and of the Council on the protection of the
Union’s budget in case of generalised deficiencies as regards the rule of law in the Member States,

COM/2018/324 final - 2018/0136 (COD), Art. 4, par. 3.
Fisicaro, 0p. cit., note 41, p. 714.
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out specifying more precisely from which sources and in which manner the said
information should be collected. Argumentum a contrario for this critical narrative
may be the fact that this Proposal was brought up in 2018, before other mecha-
nisms, such as the Rule of Law Report, which are also relevant for assessing the
“deficiencies” and possibly a lack of respect of rule of law, were adopted.

The 2018 Regulation proposal faced significant criticism by the Legal Service of
the Council. In its opinion,® the said service raised several important issues, em-
phasizing primarily the exact legal basis for enacting such a regulation: protecting
sound implementation of the EU budget. The Council Legal Service concluded
that the reference to rule of law in the Proposal was “neither necessary nor suffi-
cient to establish a link with the sound implementation of the EU budget, which
is required for a genuine spending conditionality,” as well as that “a genuine con-
ditionality mechanism cannot be based on the presumption that a risk for the EU
budget necessarily exists once certain deficiencies are qualified as generalised.”*
On the basis of these general findings, the Council Legal Service proceeded to
conclude that “the conditionality regime envisaged in the proposal as it currently
stands, cannot be regarded as independent or autonomous from the procedure
laid down in Article 7 TEU, as the respective aims and consequences of both
procedures are not properly distinguished and risk overlapping with each other.”
The Council Legal Service allowed the possibility that generalized malfunctioning
of State authorities could justify activating a regime of conditionality aimed at
protecting sound implementation of the EU budget, but spelled out specific con-
ditions for such activation, insisting on the establishment of a concrete and direct
link between malfunctioning of State authorities and the risk for sound financial
management in the implementation of EU funds or the protection of the financial
interests of the Union.*® Finally, the Council Legal Service found that the reverse
majority voting in the Council was not adequately justified in the proposal.”’

#  Opinion of Legal Service, Proposal for a Regulation of the European Parliament and of the Coun-

cil on the protection of the Union’s budget in case of generalised deficiencies as regards the rule
of law in the Member States, Compatibility with the EU Treaties, Brussels, Interinstitutional File:
2018/0136(COD).

% JTbid., par. 51.

Y Ibid.

4 “(i) the cases of malfunctioning are identified with a clear and sufficiently precise definition; (i) the

malfunctioning affects or risks affecting i concreto the duty of sound financial management in the
implementation of EU funds or the protection of the financial interests of the Union; (iii) the existence
of a sufficient direct link between the malfunctioning and the use of the budget is established through
verifiable evidence and (iv) the measures adopted are proportionate in volume to the negative effects of
the malfunctioning on the use of the Union budget;” /bid.

© Tbid.
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2.3.2. Political agreement of July 2020

The political agreement on the EU long-term funding and the Covid-19 recovery
package was reached by the European Council on 21 July 2020. The negotia-
tions lasted four days and nights, making that the second longest lasting European
summit in history, only few minutes shorter than the Nice Summit in 2000.° It
was agreed that the package would include, in addition to the 7-year EU bud-
get amounting to approximately 1.1 trillion Euro, a recovery instrument, named
“Next Generation EU” (NGEU), worth 750 billion Euro in 2018 prices.”" The
package that was agreed in July 2020 conformed mostly to the Commission’s pro-
posal, issued in May 2020.°* The most contentious aspect of the entire package,
due to which intense negotiations lasted for several days, was the overall size of
grants under the NGEU, as well as the source of funding thereof.*® It was finally
agreed that the Commission would be authorized to borrow on the capital mar-
kets the entire amount of 750 billion Euro “on behalf of the Union.”>* The bor-
rowing would need to stop by the end of 2026, and the repayments would need
to be completed by the end of 2058.>° The empowerment to borrow would take
the form of the Own Resources Decision, which would include specific powers of
the Commission to temporarily increase contributions by certain Member States
in order that liquidity necessary for orderly repayment of borrowed funds be pre-
served.’® Out of the total 750 billion Euro, 360 billion Euro could be loaned to
Member States in need, whereas 390 billion Euro could be provided in the form of
grants.”” Most of the NGEU funds would be committed to the Recovery and Re-
silience Facility (RRF), encompassing the entire amount destined for loans (360

0 Four days, four nights: A look back on the special meeting of the European Council in July 2020, 2020,
[https://www.cu2020.de/eu2020-en/news/article/-/2370576], Accessed on 21 March 2021.

' Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020) — Conclusions, Brussels,
21 July 2020, EUCO 10/20.

2 Communication from the Commission to the European Parliament, the European Council, the

Council, the European Economic and Social Committee and the Committee of the Regions —~Europe’s

moment: Repair and Prepare for the Next Generation, Brussels, 27.05.2020, COM/2020/456 final.

Sullivan, A., Unmasking the EUs coronavirus recovery fund — the fine print, 2020, [https:/[www.

dw.com/en/unmasking-the-eus-coronavirus-recovery-fund-the-fine-print/a-54255523], Accessed on

1 March 2021.

Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020) — Conclusions, Brussels,

21 July 2020, EUCO 10/20, p. 2.

> Ibid., p. 3.

¢ Jbid., pp. 3-4.
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The original proposal by France and Germany comprised granting the Commission authority to bor-
row 500 billion Euro, which would then be disbursed entirely in the form of grants. The reduction of
the amount of grants was a compromise with the so-called “Frugal Four” group of countries, made up
by Austria, Denmark, the Netherlands and Sweden. Sullivan, op. cit., note 53.
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million Euro) and 80% of the amount of grants (312,5 billion Euro).*® It was left
to the Commission to propose the set of allocation criteria for RRF commitments
for years 2021 and 2022. For 2023, it was agreed that the unemployment criterion
would be replaced by the loss in real GDP observed in 2020-2021, i.e. resulting
from the Covid-19 pandemic. All grants under the RRF would have to be fully
committed by the end of 2023.° The allocation of funds under the RRF was also
made conditional upon the assessment of recovery and resilience plans which each
Member State would have to prepare. In addition to previously established criteria
for such plans, a requirement was added that “effective contribution to the green
and digital transition shall also be a prerequisite for positive assessment.”® The
European Council statement included clear indications of the limited purpose
of the NGEU: “given that NGEU is an exceptional response to those temporary
but extreme circumstances, the powers granted to the Commission to borrow
are clearly limited in size, duration and scope”, as well as that “the Union shall
use the funds borrowed on the capital markets for the sole purpose of addressing
the consequences of the Covid-19 crisis.” The European Council Statement laid
out a plan for increasing own resources of the Union, which was clearly related
to the increased financial obligations of the EU in the coming decades due to the
NGEU. The plan provided for, inter alia, a levy on non-recycled plastic waste.*

A rather interesting wording was included in the European Council statement in
relation to the agreement: “The Union’s financial interests shall be protected in
accordance with the general principles embedded in the Union Treaties, in par-
ticular the values of Article 2 TEU.”® In other words, the values of Article 2 TEU
would not be enforced for their absolute binding effect, but because it was neces-
sary to protect the Union’s financial interests in accordance with, inter alia, the
said values. The subsequent paragraph included the stipulation that “a regime of
conditionality to protect the budget and Next Generation EU will be introduced.
In this context, the Commission will propose measures in case of breaches for
adoption by the Council by qualified majority.”** It seems that this was the point
at which the Commission was forced to abandon its push for voting by reverse
qualified majority, made in the 2018 Regulation proposal.

58 Special meeting of the European Council (17, 18, 19, 20 and 21 July 2020) — Conclusions, Brussels,

21 ]uly 2020, EUCO 10/20, p. 5.
* Ibid., pp. 4-5.

“  Ibid, p. 6.
S bid, p. 3.
@ bid, p. 8.
©  Ibid, p. 15.
o Jbid., p. 16.
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2.3.3. Regulation on rule of law conditionality

The transposition of the substance of the political agreement of July 2020 into
a package of legislation involving EU long-term budget and Covid-19 recovery
funding was hindered, during the Fall of 2020, by the opposition of Poland and
Hungary to the linking of the respect of rule of law with the EU budget and the
recovery fund. The texts of the key parts of the package were largely agreed upon
by the Parliament and the Council on 5 and 10 November 2020.% Following
intense negotiations to break the political impasse, a compromise was reached by
the European Council on 11 December 2020,% enabling the enactment of the
entire legislative package in the days that followed, comprising the Multi-annual
Financial Framework Regulation for years 2021-2027 (MFF 2021-2027), i.e.
the EU’s 7-year budget, the Regulation on the EU Recovery Instrument,*® which
represented the legislative articulation of the NGEU fund stipulations made by
the European Council in July 2020, and therefore the centrepiece of the EU re-
sponse to the Covid-19 pandemic, the new Own Resources Decision enabling
the borrowing of the NGEU funds and joint repayment thereof,*” and the Rule
of law conditionality regulation (the Regulation).”” The package included also the
Proposal for a Regulation establishing a Recovery and Resilience Facility (the RRF
Regulation), which was enacted in February 2021, and the Interinstitutional

®  Council of the EU Press Release 5 November 2020, Budget conditionality: Council presidency and

Parliaments negotiators reach provisional agreement, 2020, [https://www.consilium.europa.cu/en/

press/press-releases/2020/11/05/budget-conditionality-council-presidency-and-parliament-s-negoti-

ators-reach-provisional-agreement/], Accessed on 21 March 2021; Council of the EU Press Release

10 November 2020, Next multiannual financial framework and recovery package: Council presidency

reaches political agreement with the European Parliament, 2020, [https://www.consilium.europa.eu/en/

press/press-releases/2020/11/10/next-multiannual-financial-framework-and-recovery-package-coun-

cil-presidency-reaches-political-agreement-with-the-european-parliament/], Accessed on 21 March

2021.

European Council meeting (10 and 11 December 2020) — Conclusions, Brussels, 11 December 2020,

EUCO 22/20, CO EUR 17 Concl 8.

Council Regulation (EU, Euratom) 2020/2093 laying down the multiannual financial framework for

the years 2021 to 2027 [2020] OJ L 433 I/11.

¢ Council Regulation (EU) 2020/2094 of 14 December 2020 establishing a European Union Recovery
Instrument to support the recovery in the aftermath of the COVID-19 crisis [2020], OJ L 4331/23.

% Council Decision (EU, Euratom) 2020/2053 of 14 December 2020 on the system of own resources of
the European Union and repealing Decision 2014/335/EU, Euratom [2020], O] L 424/1.

70 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 Decem-
ber 2020 on a general regime of conditionality for the protection of the Union budget [2020] OJ L
433 1/1.

71 Regulation (EU) 2021/241 of the European Parliament and of the Council of 12 February 2021 es-
tablishing the Recovery and Resilience Facility [2021] OJ L 57/17.
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Agreement between the Commission and the legislative bodies of the EU on bud-
& &
getary discipline, sound financial management and new own resources.”?

The enactment of the package was clearly a result of a series of compromises along
several lines of disagreement. The so-called Frugal Four group of Member States
opposed involvement of grants, which was being advocated by the countries
whose economies were most affected by the pandemic, primarily Spain and Italy.
The negative rule of law conditionality was supported by the Frugal Four, together
with Germany and France, but it was fiercely opposed by Poland and Hungary,
the most likely targets of such mechanism. According to de la Porte and Jensen,
the compromise on the rule of law negative conditionality was made possible by
the fact that details and procedures for application of that mechanism were not
specified, as well as that the NGEU had been negotiated in parallel with the MFF,
which had made possible incentives in the form of side payments and rebates.”
While the compromise between the Frugal Four and Germany, on one hand, and
France, Spain and Italy on the other, comprising rule of law conditionality as
counterbalance to grants and an ad hoc and limited debt mutualization, seems to
have been agreed at arm’s length, the explanation offered by the said authors as the
reason why Poland and Hungary abandoned their opposition to the negative rule
of law conditionality does not seem plausible. The significance of the said condi-
tionality, as well as its potential impact upon the political structures in Poland and
Hungary far outweighed the prospect that opposing such mechanism by those
two countries on the basis of ambiguous and incomplete legislation could be suc-
cessful, as well as possible significance of side payments and rebates from the EU
budget for the same two countries.

The changes undertaken in the Regulation with respect to the 2018 Regulation
proposal resulted from a series of compromises between the Council and the Eu-
ropean Parliament.”* The difference between the title of the 2018 Regulation pro-
posal and the title of the Regulation is conspicuous. The title of the Regulation

72 Interinstitutional Agreement between the European Parliament, the Council of the European Union

and the European Commission on budgetary discipline, on cooperation in budgetary matters and
on sound financial management, as well as on new own resources, including a roadmap towards the
introduction of new own resources, OJ L 433 1/28.
7 Dela Porte, C.; Jensen, M. D., The Next generation EU: An analysis of the dimensions of conflict behind
the deal, Social Policy & Administration, Vol. 55, 2021, pp. 1-15.
According to Dimitrovs and Droste, the difference between the approaches of the two institutions
may be summarized as follows: for the Parliament, “the aim of the regulation was to protect the rule
of law principle through the protection of the EU budget,” whereas for the Council it was “to protect
the EU budget through the protection of the rule of law.” Dimitrovs, A.; Droste, H., Conditionality
Mechanism: What's In Ir?, 2020, [https://verfassungsblog.de/conditionality-mechanism-whats-in-it/],
Accessed on 16 March 2021.
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lacks the wording “in case generalised deficiencies as regards the rule of law.” The
abbreviated title clearly shows the focus of the conditionality instrument which
has been stipulated in the Regulation: the protection of the EU budget. The sub-
ject matter of the Regulation is defined as the establishment of “rules necessary for
the protection of the Union’s budget in case of breaches of the principles of the
rule of law in the Member States,”” instead of “generalised deficiencies as regards
the rule of law in the Member States.””® The general condition for application of
punitive measures against a Member State from the 2018 Regulation proposal,
which required that a generalised deficiency as regards the rule of law “affects or
risks affecting the principles of sound financial management or the protection of
the financial interests of the Union”” has been somewhat narrowed in the Regula-
tion by the requirement that that the said risk must be “serious”, as well as that the
subject influence must transpire “in a sufficiently direct way.””® The use of the term
“breaches,” as well as the other two described changes, seem to have been devised
to satisfy the objections to the 2018 Regulation proposal raised in the Council Le-
gal Service opinion, the bottom line of which was that the causality between per-
ceived breaches of rule of law and the negative consequences upon the EU budget
and financial interests had to be concretized in order that the new mechanism
could be sufficiently differentiated from the Article 7 TEU mechanism.

The set of measures which the EU bodies may implement against a Member State
remained essentially the same in the Regulation as it has been envisaged in the
2018 Regulation proposal, comprising primarily suspension or reduction of pay-
ments from the Union budget, suspension or reduction of economic advantages
under instruments guaranteed by the Union budget, or prohibition of undertak-
ing new such instruments.”” As has been already noted in relation to the July 2020
agreement, the voting requirement in the Council was significantly modified —
reverse majority that had been provided for in the 2018 Regulation proposal did
not remain in the Regulation.®

Another novelty in the Regulation was the so-called “emergency brake,” which was
stipulated in Recital 26 of the Regulation. The mechanism authorizes the Member
State which is the subject of the proceedings under the Regulation, in case that it

7> Regulation 2020/2092, Art. 3.
76 Proposal for a Regulation of the European Parliament and of the Council on the protection of the
Union’s budget in case of generalised deficiencies as regards the rule of law in the Member States,
COM/2018/324 final - 2018/0136 (COD), Art. 3.

2018 Regulation proposal, Art. 3 para. 1.

78 Regulation 2020/2092, Art. 4 para. 1.

79 2018 Regulation proposal, Art. 4: Regulation 2020/2092, Art 5.

8 2018 Regulation proposal, Art. 5 para. 7: Regulation 2020/2092, Art 5.
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“considers” that there were serious breaches of the principles of objectivity, non-
discrimination and equal treatment in relation to imposing or lifting the measures
based on the Regulation, to request that the President of the European Council refer
the matter to the next meeting of the European Council, so that voting in the Coun-
cil on the measures proposed by the Commission may not take place before the mat-
ter is discussed by the European Council. The “break” may not, however, stop the
process for longer than 3 months.*' It has been already explained by several authors
that this mechanism has been placed in recitals because the European Council is
not a legislative body, and cannot stop the adoption of measures.® It seems that the
purpose of the mechanism is to secure additional time for high-level political con-
sultations, but only in situations in which the affected Member State may reasonably
claim that the procedure before the Commission violated due process principles.

2.3.4. Political or legal compromise?

As has been previously noted, the enactment of the entire financing package with
the Regulation as its integral part was made possible by a compromise at the
EUCO, following a political impasse, which had been created by Poland and Hun-
gary, which threatened to block the adoption of the MFF 2021-2027 and NGEU
due to the Regulation.® An important aspect of the compromise was articulated
in the form of a declaration by EUCO, which was included in the EUCO state-
ment on conclusions from the meeting (the EUCO Conclusions). It comprised
two assertions about future actions of the Commission: that “the Commission
intends to develop and adopt guidelines on the way it will apply the Regulation,
including a methodology for carrying out its assessment... in close consultation
with the Member States”, as well as that “should an action for annulment be intro-
duced with regard to the Regulation, the guidelines will be finalised after the judg-
ment of the Court of Justice so as to incorporate any relevant elements stemming
from such judgment... Until such guidelines are finalised, the Commission will
not propose measures under the Regulation.”®* Another assertion, included in the
EUCO Conclusions, which in effect represents an instruction to the Commission
on how the Regulation should be applied, was the following: “the application of
the mechanism will respect its subsidiary character.”®

81 Regulation 2020/2092, Recital (26).

82 Dimitrovs; Droste, gp. cit., note 74.

8 Alemanno, A.; Chamon, M., 70 Save the Rule of Law You Must Apparently Break Ir, 2020, [https://ver-
fassungsblog.de/tosave-the-rule-of-law-you-must-apparently-break-it/], Accessed on 21 March 2021.
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The European Parliament enacted a resolution on 17 December 2020 whereby it
welcomed the political agreement on the package, recalled the historic importance
of the package, but also expressed strong regret “that, due to the unanimity rule
in the Council, the adoption of the entire package, ... , cause unduly delay for the
entire process’, and, in relation to the abovementioned declaration by the EUCO
on the manner in which the Commission should proceed to apply the Regulation,
it recalled that “the content of the European Council conclusions on the Regula-
tion on a general regime of conditionality for the protection of the Union budget
is superfluous;,,, the applicability, purpose and scope of the Rule of Law Regula-
tion is clearly defined in the legal text of the said Regulation.”*

The EUCO Conclusions were met with harsh criticism by legal scholars. Accord-
ing to Alemanno and Chamon, the issuance of the interpretative declaration by
the EUCO “despite its political nature”, represents, first, an wultra vires exercise
of legislative function by the European Council, due to the requirement that the
Commission adopts the guidelines and to the “conditioning the application of the
mechanism to the finalisation of such guidelines,” and, second, a violation of the
principle of institutional balance, because it effectively gives suspensive effect to
an action for annulment, contrary to Art. 278 TFEU, and because it comprises
instructions to the Commission, contrary to Art. 17(3) TEU.¥” Scheppele, Pech
and Platon claim that the adoption of the package, including the Regulation, “is
not a victory for the rule of law”, because “the Conditionality Regulation was
once designed primarily for that purpose but now appears primarily designed to
protect the budget because it can only be triggered when funds have already been
misspent.”® These authors claim that the EUCO Conclusions “systemically un-
dermine” the Regulation. The principal basis for such finding is the view that the
EUCO Conclusions substantially delay enforcement of the Regulation, by adding
additional stages of application of the Regulation, including additional “layers of
dialogue” (in points 1.2.c) and 1.2.g)), and making the duration of some of these
stages dependent on the completion of proceedings before the CJEU. In view of
the fact that NGEU funds should be spent by 2023, the warning of these authors,
that the subject delay may very well mean that the Commission will be able to
proceed with enforcing the application only after NGEU funds have been spent,*
seems well-founded. A major departure from the language and meaning of the

8¢ European Parliament resolution on the Multiannual Financial Framework 2021-2027, the Interinsti-

tutional Agreement, the EU Recovery Instrument and the Rule of Law Regulation 2020/2923(RSP),
Art. 4.
8 Alemanno, A.; Chamon, M., 70 Save the Rule of Law You Must Apparently Break Ir, 2020, [https://ver-
fassungsblog.de/tosave-the-rule-of-law-you-must-apparently-break-it/], Accessed on 21 March 2021.
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Regulation is included in point I.2.f) of the EUCO Conclusions, which reads,
inter alia: “The triggering factors set out in the Regulation are to be read and ap-
plied as a closed list of homogenous elements and not be open to factors or events
of a different nature.” As Scheppele, Pech and Platon rightly note,”" the cited
phrase directly contradicts the wording of Art. 4(2)(h) of the Regulation, which
makes the list of possible breaches of the rule of law principle, included in Art.
4(2), open-ended.

In accordance with what had been already expected at the time of the EUCO
meeting in December 2020, in March 2021 Hungary and Poland challenged
the rule of law conditionality mechanism entailed in the Regulation before the
CJEU.” If the EU Commission follows the instruction entailed in the EUCO
Conclusions, the application of the Regulation will thus be suspended until the
CJEU decides upon the subject challenge.

2.4. Possible implications of adopted solutions

The contentiousness of the rule of law conditionality originated from pragmatic
interests of the Member State governments and political structures which that
conditionality had been designed to affect. It has generated the conceptual di-
lemma of whether the primary of aim of that mechanism is to protect the rule of
law per se, or the financial interests of the Union. The paramount significance of
the rule of law principle makes it harder to conceive the conceptual ambiguity that
has burdened the introduction of that mechanism from the outset.

Having regard to the political impasse, that was overcome in midst of December
2020, with respect to the introduction of the rule of law conditionality, however,
it may be proper to conceive that the introduction of that mechanism became sub-
ordinated to the need of adoption of the EU budget and the NGEU facility. After
the compromise has been reached, new issues arise what should be the effects and
legal implications of the European Council Conclusions,” that served as the basis
for the compromise, and, consequently, what shall be the practical impact of the
conditionality mechanism envisaged in the Regulation. Having regard to how that
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situation unfolded, one may wonder, in the context of the Covid-19 crisis, as well
as of the readiness of certain Member State governments to condition adoption
of the entire Covid-19 recovery instrument upon protection of their patently ille-
gitimate particular interests, is it even possible to uniformly and effectively protect
rule of law through such a mechanism? Having in mind the fact that Hungary and
Poland managed to substantially delay the enforcement of the Regulation, the ef-
fects of the mechanism are put in doubt. It is probable that by the time the Court
decides on the challenges to the Regulation initiated by Hungary and Poland, and
by the time the Commission guidelines are adopted, the NGEU funds will have
already been delivered and spent. A definitive EU-wide answer to such challenges
is yet to be articulated, both by the CJEU in relation to the proceedings initiated
by the Commission on one side and Poland and Hungary on the other, and by the
Commission, in the form of either the guidelines for implementing the mecha-
nism, or of actual enforcement of the Regulation.

Another consequence of the contentiousness of the mechanism was the need for
compromises related to its enactment. The large extent to which the adoption
of the recovery package has been burdened with compromises is well illustrated
by the statement of the French President Mr. Macron, describing the July 2020
agreement as ‘not a perfect mechanism, but a mechanism that is able to change
something fundamental.”* Another illustration of the high level of controversial-
ity of the rule of law conditionality, as one of the central features of the entire
package, is the statement of the former president of the EU Commission, Jean-
Claude Juncker, about the plan to link entitlement to receive EU funds with ob-
servation of the rule of principle, at the time when the plan was iz statu nascend;,
circulating in the form of a position paper presented and proposed by the German
Government: “That would be the poison for the continent.” Juncker added that
linking financial threat and some sort of the “punishment” for the lack of respect
of rule of law would even divide the EU, and would also present a threat to the
mutual trust and solidarity.

The fear that the conditionality mechanism may prove counterproductive in prac-
tice therefore seems natural. Notwithstanding certain provisions of the Regulation
which aim to protect end-beneficiaries of EU funding from negative effects of
the measures, eventually the citizens of a Member State against which measures
under the Regulation are enforced shall become the hostages and victims of their

94

How Europe reacted to the new EU budget and coronavirus recovery fund deal?, 2020, [https://www.po-
litico.eu/article/madness-and-historic-day-europe-reacts-to-the-budget-deal], Accessed on 21 March
2021.

% Juncker: German Plan to link funds and rules would be “poison”, 2017, [https https://www.politico.eu/
article/juncker-german-plan-to-link-funds-and-rules-would-be-poison/], Accessed on 18 March 2021.
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government’s actions. A similar criticism of the mechanism was proposed by Gros,
Droste and Corti, who feared, inter alia, that “linking the budget to rule of law
conditionality risks creating a paradox whereby a national government’s infringe-
ment of the rule of law comes at the expense of the well-being of its citizens, es-
pecially the most disadvantaged among them.”® The measures may also foster EU
pessimism and negative feelings towards the EU among such citizens. The issues
related to the breaches of the rule of law principle have so far been concentrated in
the East, in former communist countries, so that application of the measures may
strengthen the East-West divide.

Relying on the experience gained through application of the EU accession condi-
tionality, as well as of economic sanctions, Blauberger and van Hiillen proposed
a set of criteria for assessing the chances of success of the Commission’s 2018
Regulation proposal: likelihood of application, size and speed of measures, deter-
minacy of conditions for imposing the measures, context of application, perceived
legitimacy of the measures.” The context of application relates to the “nature of
the target regime and of the sender’s relations with it.” Some of the problems they
identified were not sufficiently determined conditions for application of measures,
as well as the de facto unequal vulnerability of Member States and lack of systemic
monitoring procedures, affecting perceived legitimacy.”® The changes made in the
Regulation in comparison with the 2018 Regulation proposal, as well as the in-
troduction of the EU Rule of law mechanism, that transpired in the meantime,
seem to contribute to an improved score of the Regulation in terms of perceived
legitimacy. In our view, the issues related to the “context of application”, which
concern the constitutional nexus between the EU, Member States and their citi-
zens, remain to be pronounced, because the EU is able to tackle the rule of law
deficiencies in one or more Member States only to a limited extent. For that rea-
son, the assessment by Gros, who pointed out that it would not have been realistic
to expect that a mechanism for protecting the rule of law per se could have been
adopted, seems true.”

% Gros, D.; Blockmans, S.; Corti, E, Rule of law and the Next Generation EU recovery, 2020 [https://

www.ceps.eu/rule-of-law-and-the-next-generation-eu-recovery/], Accessed on 16 January 2021.
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Blauberger; van Huellen, op. ciz., note 38, pp. 3-13.
% Ibid., pp. 12-13.

2 “.. the Regulation ... represents the utmost of what can be done within the existing legal order of
the Union”, since “the mechanism had to be limited to the ‘defence of the financial interests” of the
Union.” Gros, D., The European Council’s compromise on the Rule of Law Regulation, Capitulation to
illiberal states or misplaced expectations?, 2020, [https://www.ceps.eu/the-european-councils-compro-
mise-on-the-rule-of-law-regulation-capitulation-to-the-forces-of-evil-or-misplaced-expectations/], Ac-
cessed on 21 March 2021.
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3. NEXT GENERATION EU AND SOLIDARITY

Solidarity as an ethical value transverses the domains of law, politics and eth-
ics, but as a legal principle, it lies in the very foundation of EU law.'” As has
been already noted in the introductory part of this paper, the EU has been facing
several crises throughout the past decades, some of which transpired simultane-
ously. Solidarity was the principal basis of the EU response to the sovereign debt
crisis, which put the Euro in danger. On that occasion, however, solidarity did
not cause a widespread use of grants for helping heavily-indebted countries, and
rescue mechanisms in the form cheap loans, tied to macroeconomic austerity, were
used instead. The crisis, however, was not overcome until the ECB President Mr.
Draghi pledged “to do whatever it takes”, referring to buying of bonds of the trou-
bled Member-States by the ECB, which kept borrowing costs of such Member
States sufficiently low.'"" Solidarity was at the very core of the migration crisis that
ensued. The EU did not even consider closing its borders for migrants altogether,
inter alia due to its commitment to solidarity as an ethical value. It was solidarity
as the principle of EU law that motivated the EU bodies to require that Member
States share with Italy and Greece the burden of accommodating migrants, since
the borders of those two countries were the primary entry points for the waves of
migrants.

Whenever an assistance mechanism is analysed from the perspective of solidarity,
one should assess whether there were other reasons at play, other than solidar-
ity, that motivated the creation of such mechanism, e.g. pragmatic self-interest.
In relation to the Eurocrisis, it is conceivable that the benefits of preserving the
Euro outweighed the risks associated with extending loans to Greece, Italy, Spain
and Portugal, as well as of not objecting to bond-buying by the ECB. By the
same token, did certain countries of the EU, faced with the impending workforce
shortages, impose the de facto opening of EU borders to waves of migrants in
2015-2017? In respect of the NGEU, the following assessment of Darvas is worth
noting: “even if NGEU has only a modest effect on growth, all EU countries are
net beneficiaries.”?

The fact that the EMU is asymmetric is widely known: it is a monetary union
lacking a corresponding fiscal union. A fiscal union would entail full mutual-

10 Luki¢ Radovi¢, M., Solidarnost u pravu Evropske unije, Pravni fakultet Univerziteta u Beogradu, Be-

ograd, 2018.
1" Dullien, S.; Theobald, T.; Tober, S.; Watt, A., Why Current EU Proposals for Corona-Related Financial
Aid Cannot Replace Coronabonds, Intereconomics — Review of European Economic Policy, Vol. 55, No.
3,2020, pp. 152-153.
Darvas, Z., The nonsense of Next Generation EU net balance calculations, Policy Contribution, Issue no.

03, 2021, p. 15.
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ization of debt. One may argue that the Member States with low debt-to-GDP
ratios have reasonable and legitimate reasons not to mutualize debt with heavily-
indebted States, but it may be argued as well that unwillingness to mutualize debt
raised for the purpose of absorbing shocks, which hurt indebted countries dispro-
portionately more than those which are not so much indebted, is a symptom of
a lack of solidarity. The optimal balance lies in between such extremes, remaining
largely dependent on the level of political integration within the EU at any given
point in time.

The shock-absorbing function of the common budget is important in federa-
tions,'” and is an embodiment of the principle of solidarity among constituent
members of a federated entity.'** Alcidi and Gros rightly point to the fact that “the
bulk of Next Generation EU is not expected to have a shock-absorbing function,

. its purpose resembles the traditional EU budget where common financial re-
sources are pre-allocated at the beginning of programming period.”'® Such assess-
ment is in stark contrast with black letter law of the Council Decision on the sys-
tem of own resources of the EU, authorizing the Commission to borrow EUR 750
billion on behalf of the EU “for the sole purpose of addressing the consequences
of the COVID-19 crisis through the Council Regulation establishing a European
Union Recovery Instrument and the sectoral legislation referred to therein...”!%
It seems as though it was important to nominally promote the shock-absorbing
function of the NGEU, and, consequently, the perception of solidarity in the EU.

In this respect, and for the purpose of putting the NGEU into a wider historic
perspective of EU and EMU constitutional dynamics, it may be worth remind-
ing of the roadmap for ensuring resilience of the EMU, comprised in the report
by Mr. Van Rompuy, the president of EUCO, of December 2012. The roadmap
comprised three stages: first, ensuring fiscal sustainability and breaking the link
between the sovereigns and the financial sector, second, completing the integrated
financial framework and promoting sound structural policies, and third, planned
for realization after 2014, improving the resilience of the EMU through the cre-
ation of a shock-absorption function at the central level. The third stage was more
closely described as ,establishing a well-defined and limited fiscal capacity to im-
prove the absorption of country-specific economic shocks, through an insurance

1% Alcidi, C.; Gros, D., Next Generation EU: A Large Common Response to the COVID-19 Crisis, Intereco-
nomics — Review of European Economic Policy, Vol. 55, No. 4, 2020, p. 203.

194 Gros, D., Next Generation EU, 2020, [https://www.ceps.eu/next-generation-eu-2/], Accessed on 21

March 2021.
1% Alcidi; Gros, op. cit., note 103, p. 203.
196 Council Decision 2020/2053, Art. 5(3).
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system set up at the central level.”'”” The mechanism of funding of the NGEU, as
well as the planned purpose of NGEU funds, certainly make the NGEU a step in
the direction indicated in the cited report.

Although NGEU is both a temporary and an ad hoc mechanism, not entailing a
full-fledged debt mutualization comprising joint and several liability of Member
States for each other’s debts, it is nevertheless of undisputedly historic significance,
since it entails joint debt issuance by the Member States, as well as sharing of the
burden of a very large recovery fund.

4. NET EFFECT OF NGEU — A STRONGER OR A WEAKER EU?

While the Covid-19 pandemic has attained historic proportions, the response of
the EU to its negative economic consequences, in the form of the NGEU, seems
to be on the path to gaining a commensurately historic significance for further
EU legal, economic and political integration. The view that the pertinent legis-
lative package represents one of the most ambitious EU integration projects so
far'® seems well justified for several reasons besides the sheer scale of the fund.
From the perspective of its immediate effects, the package was a timely and ad-
equate response to fears of the global markets in relation to the ability of certain
EU Member States to withstand consequences of the Covid-19 pandemic. From
a structural-constitutional perspective, the package entailed large-scale bond-is-
suance by the EU Commission and the mutualization of the debt thus created
at the EU level. The recovery funds shall be to a large extent granted to to those
in need, whereas the repayment of bonds shall be shared equally, according to a
pro rata allocation based on gross national incomes of Member States at the time
of repayment. As concisely pointed out by Tridimas, the package “interlaces re-
sponse to the pandemic with policy priorities,” and entails a substantial difference
in comparison to the rescue mechanisms devised in response to the Eurocrisis,
consisting in the fact that it had not been based on intergovernmental agreements
outside of the Treaties, but was instead enacted within the realm of EU law.'®
The latter claim however seems excessively formalistic. It has been shown in the
analytical parts of this paper that intergovernmental compromises in fact played
a decisive role in the creation of the package. At this point in time it is difficult
to predict which of the two facets of the package shall have a more pronounced

17 Towards a genuine economic and monetary union, Report by the President of the European Council

Herman Van Rompuy, 5 December 2012.

1% Gros, D.; Blockmans, S.; Corti E, Rule of law and the Next Generation EU recovery, 2020 [https://www.
ceps.eu/rule-of-law-and-the-next-generation-eu-recovery/], Accessed on 16 January 2021.

9 Tridimas, T., Editorial Note: Recovery Plan and Rule of Law Conditionality: A New Era Beckons?, Croa-
tian Yearbook of European Law and Policy, Vol. 16, 2020, p. 11.
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long-term influence: the intergovernmental bargaining over particular interests of
Member States, or the core substance of the package — the joint action required by
solidarity, involving debt mutualization to certain extent, as well as the rule that
every action of the Union, including an urgent response to a crisis with harsh eco-
nomic consequences, must involve safeguards for respecting the core principles of
the EU, rule of law in particular. It seems that from a future perspective, the latter
shall be more prominent.

In view of the attempt by Hungary and Poland to blackmail the Council not to
adopt the conditionality at the moment of dire need, of both the entire EU and
certain of its less economically successful members in particular, for the recov-
ery package to be adopted at the end of 2020, many voices in politics, law and
academia have been asking whether a price tag was being attached to the com-
mitment to rule of law. The question seems to have been misplaced for several
reasons. First, mere linking, in the form of negative conditionality, of financial
entitlements to the respect of rule of law does not necessarily mean that rule of law
is supposed to be either sold or bought at a price. The second reason concerns the
democratic legitimacy of the mechanism. Citizens of Member States which did
not need the recovery package at all had the right to demand that their contribu-
tions to the recovery fund managed by the Union, and to grants in particular, be
spent in line with the core values of that very Union; the citizens of Member States
whose governments violate rule of law, on the other hand, should not benefit from
EU funds if they continue to tolerate such governments.

In the multi-dimensional bargaining over the terms of the package, the inclusion
of the rule of law conditionality was surely an important motive for the Frugal
Four and Germany to accept grants and large-scale joint debt issuance. The rea-
sons why Hungary and Poland accepted the conditionality, however, are less clear,
since these two countries did not need recovery funds. Their acceptance probably
may be only understood outside of purely legal/institutional framework. It is rea-
sonable to assume that one of the reasons may have been the fear of the govern-
ments of those two Member States that they would face a strong negative backlash
in domestic politics had they been perceived as the direct culprits for the failure
of the EU to adopt the recovery mechanism, or forcing other Member States to
circumvent the Treaties and adopt the new mechanism on an intergovernmental
basis.

One should never overlook the fact that the legal basis on which the Regulation
has been adopted defines its ultimate aim: protection of sound implementation
of the EU budget, and not of the rule of law principle per se. Being aware of that
fact, first, facilitates proper understanding of the Regulation and its potential ef-
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fects, and second, puts an emphasis on the necessity of increasing direct political
relations between EU bodies and EU citizens, since only increasing democratic ac-
countability and legitimacy of EU bodies may successfully and sustainably coun-
terbalance deficiencies of democratic governance at the level of Member States.

The fear, expressed by some authors,'"’

that the package has somehow diminished
the importance of solidarity in the EU constitutional framework, by coupling
solidarity with conditionality, does not seem justified. First, as has been already
noted, the large-scale joint debt-issuance, for the purpose of securing limited fiscal
capacity with a shock-absorbing function at the central level, is a strong expression
of solidarity. Second, the package seems to be the result of a considerable level of
solidarity among Member States, in view of the fact that a substantial portion of
the package comprises grants, as well as that there was no systemic risk for “fru-
gal” Member States, which would make their participation in the recovery fund
pragmatic. Both of these reasons represent marked differences in comparison with
the circumstances and the EMU response to the Eurocrisis. Third, the manner in
which the negotiations from July to December 2020 developed makes it obvious
that in the present constitutional set-up of the EU the adoption of the pack-
age represents an outstanding achievement, opening the possibility of subsequent
steps along the same normative path in the future. Although the NGEU is not
a permanent mechanism, it clearly sets a precedent on the basis of which a more
lasting solution may be devised in the future.

The Regulation by no means represents a valuable addition to the set of tools at
the disposal of the EU Commission for safeguarding rule of law at the Member
State level, complementary to the existing mechanisms. The controversies over the
terms of its application should not cloud the broader view, which should take into
account that adherence to the principle of solidarity enabled the EU to generate
a globally competitive response to the Covid-19 crisis, and, at the same time, that
the severity of that crisis could not have been exploited by certain Member States
to prevent the EU from including the rule of law conditionality in the Regula-
tion altogether. The attempt by such Member States to profit from the urgency
of the recovery package, and the limited success these states realized in relation to
delaying the application and limiting the scope of the Regulation, clearly shows
that the constitutional set-up of the EU has reached the limits of intergovernmen-
talism, as well as that the core values of the EU may only be adhered to if politi-
cal responsibility and political powers at the EU level are increased. The reason

110 Fisicaro proposed the view that the Regulation marks a departure from the long-held paradigm of the

decoupling of solidarity and conditionality in EU constitutional matters, paraphrasing the famous
collocation by Schuman “de facto solidarity” as “de facto conditional solidarity.” Fisicaro, ap. cit., note

41,p. 718.
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is pretty straightforward — EU citizens, as individuals, are much more prone to
pursuing values, such as rule of law and solidarity, than Member States, whose re-
sponsibilities may be distorted by self-serving interests of their governing political
structures. Relying on the dichotomy from the Commission’s 2019 Blueprint for
action, it may be concluded that the extent to which the Europeans may promote
rule of law as their shared value seems to be far greater than the extent to which
rule of law may be upheld by the Member States as their shared responsibility.
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ABSTRACT

The large-scale COVID-19 pandemic is a severe public health emergency which poses distress-
ing social and economic challenges to the international community as a whole. In order ro
provide immediate and effective support to affected welfare and healthcare systems as well as
to build their lasting, inclusive and sustainable recovery, both the European Union and the
United Nations have introduced a number of urgent measures aiming to help and protect
citizens and economies.

This paper looks into the specificities of urgent procedures launched and carried out by the rwo

most influential international organisations with a view to rapidly respond to the unprec-

edented COVID-19 crisis. More specifically, it focuses on the involved institutions and steps of
urgent procedures as well as on their most remarkable outcomes. In the case of the European

Union, the emphasis is put primarily on two Coronavirus Response Investment Initiatives
(CRILs), adopted during the Croatian Presidency of the Council in one of the fastest legal
procedures in the history of the European Union, and the Recovery Assistance for Cobesion

and the erritories of Europe (REACT-EU) as an extension of the CRILS crisis repair measures.

The overarching United Nations response is assessed through an analysis of its urgent policy
agenda developed on the premise that the COVID-19 pandemic is not only a health and socio-
economic emergency but also a global humanitarian, security and human rights crisis. This
particularly includes procedures foreseen by the Global Humanitarian Response Plan (GHRP)

and the Strategic Preparedness and Response Plan (SPRP).

Nives Mazur-Kumrié, Ivan Zeko-Piva¢: TRIGGERING EMERGENCY PROCEDURES... 89



In addition, the aim of the paper is to provide a critical overview of the subject by highlighting
three pivotal elements. First, the paper sheds light on the financial aspects of the urgent fight
against the COVID-19 pandemic, necessary for turning words into action. Notably, this refers
to funds secured by the Multiannual Financial Frameworks 2014-2020 and 2021-2027,
and the Next Generation EU recovery instrument, on the one hand, and the UN COVID-19
Response and Recovery Fund, the UN Central Emergency Response Fund and the Solidarity
Response Fund, on the other hand. Second, it offers a comparative evaluation of the end results
of the European and global emergency procedures in mitigating the impacts of the COVID-19
pandemic. Finally, it summarises the underlying elements of measures governing the aftermath
of the ongoing crisis, i.e. those promoting a human-centred, green, sustainable, inclusive and

digital approach to future life.

Keywords: COVID-19 pandemic, emergency funding, European Union, United Nations,
urgent procedures

1. INTRODUCTION

Since the onset of coronavirus disease 2019 (COVID-19) in December 2019,!
more than 2,800,000 people have died and 130,000,000 got infected worldwide.
Apart from tragic human losses and enormous pressure on the healthcare and public
health sector,’ the COVID-19 pandemic has rapidly led to a severe economic, social,
humanitarian, human rights and environmental crisis. In consequence, the global
health emergency has triggered introduction of a series of immediate response and
recovery measures at local, national, regional and international level. They all un-
derscore the long-standing precept that “crisis situations call for special measures”,’

! Rutkow, L., Origins of the COVID-19 Pandemic and the Path Forward: A Global Public Health Policy
Perspective, in: Brands, H.; Gavin, E J. (eds.), COVID-19 and World Order: The Future of Conflict,
Competition, and Cooperation, Johns Hopkins University Press, Baltimore, 2020, p. 107.

2 According to the regularly updated World Health Organization dashboard on COVID-19, there were
2,842,135 registered deaths and 130,422,190 confirmed cases as of 31 March 2021. The ten hardest
hit countries include the USA, Brazil, India, France, Russia, the UK, Italy, Turkey, Spain and Germany.
WHO Coronavirus (COVID-19) Dashboard, [https://covid19.who.int/], Accessed 3 April 2021.

3 What Will be the Impact of the COVID-19 Pandemic on Healthcare Systems?, Deloitte, Paris, June

2020.

Impact of the COVID-19 Pandemic on Trade and Development: Transitioning to a New Normal,

UNCTAD/OSG/2020/1, 19 November 2020; The Impact of the COVID-19 Pandemic on Jobs and

Incomes in G20 Economies, ILO-OECD paper prepared at the request of G20 Leaders Saudi Arabia’s

G20 Presidency 2020, ILO-OECD, 2020; Alawa, J. et al., Addressing COVID-19 in Humanitarian

Settings: A Call to Action, Conflict and Health, Vol. 14, No. 1, 2020, pp. 1-4; Impact of the Corona-

virus Disease (COVID-19) Pandemic on the Enjoyment of Human Rights Around the World,

Including Good Practices and Areas of Concern, A/HRC/46/19, 18 January 2021; Prata, J. C. ez

al., COVID-19 Pandemic Repercussions on the Use and Management of Plastics, Environmental Science

& Technology, Vol. 54, No. 13, 2020, pp. 7760-7765.

5 Debates of the European Parliament (Mulder — ELDR, NL), Official Journal of the European Com-
munities, No. 525-527, 9 October 1998, p. 298.
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which in the current state of affairs inevitably include the element of urgency. The
character of special measures differs greatly from those aiming to flatten the curve®
to the ones defined to build long-term socioeconomic resilience.”

There is a growing body of legal literature examining and contextualising the effects
of the COVID-19 pandemic and their countermeasures — from broader analyses
of the preparedness rules codified in universal instruments® to more focused assess-
ments of particular regional’ and national'® approaches to the ongoing crisis. This
paper provides a fresh comparative outlook on the latest emergency responses to the
COVID-19 crisis at European and global level. Although earlier scholarly writings
explore certain common aspects of the universal and European perspective on the
pandemic, such as the precautionary principle,' this research gives an original over-
arching insight into the most recent universal and European COVID-19 legislation
and actions characterised by elements of urgency and financial upholding,.

Thus, the following chapters examine the incidence and nature of urgency as a
critical factor in recent procedures, tools, measures, action plans and funding
schemes deployed by the two most influential international organisations — the
European Union and the United Nations in addressing and mitigating the nega-

Santos, ]J.; Pagsuyoin, Sh., The Impact of “Flatten the Curve” on Interdependent Economic Sectors, in:
Linkov, L; Keenan, J. M.; Trump, B. D. (eds.), COVID-19: Systemic Risk and Resilience, Springer,
Cham, 2021, pp. 163-181.

Trump, B. D.; Keenan, J. M.; Linkov, L., Multi-disciplinary Perspectives on Systemic Risk and Resilience

in the Time of COVID-19, in: Linkov, I; Keenan, J. M.; Trump, B. D. (eds.), COVID-19: Systemic

Risk and Resilience, Springer, Cham, 2021, pp. 1-11; Siders, A. R.; Gerber-Chavez, L., Resilience for

Whom? Insights for COVID-19 for Social Equity in Resilience, in: Linkov, L; Keenan, J. M.; Trump, B.

D. (eds.), COVID-19: Systemic Risk and Resilience, Springer, Cham, 2021, pp. 373-389; Wells, E.

M. et al., Real-time Anticipatory Response to COVID-19, A Novel Methodological Approach, in: Linkov,

L; Keenan, J. M.; Trump, B. D. (eds.), COVID-19: Systemic Risk and Resilience, Springer, Cham,

2021, pp. 35-61.

8 De Guttry, A., Is the International Community Ready for the Next Pandemic Wave? A Legal Analysis of
the Preparedness Rules Codified in Universal Instruments and of their Impact in the Light of the Covid-19
Experience, Global Iurist, Vol. 20, No. 3, 2020, pp. 1-41.

?  E.g Van Schaik, L.; Jergensen, K. E; van de Pas, R., Loyal ar Once? The EU's Global Health Awakening

in the COVID-19 Pandemic, Journal of European Integration, Vol. 49, No. 8, 2020, pp. 1145-1160;

Panebianco, S., Towards a Human and Humane Approach? The EU Discourse on Migration Amidst the

COVID-19 Crisis, Italian Journal of International Affairs, Vol. 56, No. 2, 2021, pp. 19-37.

E.g Bouhon, E ez al., LEtat belge face a la pandémie de Covid-19: esquisse d'un régime d'exception, Cour-

rier hebdomadaire, No. 2446, 2020, pp. 5-40; Menoni, S., Enhancing Current Practice from the Natural

and Manmade Hazards Domain to Pandemic: Insights from the Italian Case, in: Linkov, L; Keenan, J. M.;

Trump, B. D. (eds.), COVID-19: Systemic Risk and Resilience, Springer, Cham, 2021, pp. 75-103.

The precautionary principle is a recognised legal principle in both International and European Law. It

promotes the “better safe than sorry” approach and allows for the application of preventive measures even

before a scientific consensus is reached. See: MefSerschmidt, K., COVID-19 Legislation in the Light of the

Precautionary Principle, The Theory and Practice of Legislation, Vol. 8, No. 3, 2020, pp. 267-292.
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tive effects of the COVID-19 pandemic. With a view to providing immediate and
effective support to affected welfare and healthcare systems as well as to building
their lasting, inclusive and sustainable recovery, both the European Union and
the United Nations have introduced a number of urgent measures aiming to help
and protect citizens and economies. Given their numerousness and heterogeneity,
the analysis is limited to the principal and systematic mechanisms that form the
backbone of the international response to the COVID-19 pandemic.

The inquiry into the European Union’s countermeasures puts emphasis on two
Coronavirus Response Investment Initiatives (CRIIs), adopted during the Croa-
tian Presidency of the Council of the European Union in one of the fastest legal
procedures in the history of the European Union, and the Recovery Assistance
for Cohesion and the Territories of Europe (REACT-EU) as an extension of the
CRIIS crisis response and repair measures. The comprehensive United Nations’
response is assessed through examination of its urgent policy agenda developed on
the premise that the COVID-19 pandemic is not only a health and socio-econom-
ic emergency but also a global humanitarian, security and human rights crisis.
This particularly includes procedures foreseen by the Global Humanitarian Re-
sponse Plan (GHRP) and the Strategic Preparedness and Response Plan (SPRP).

Introduction of adequate measures requires adequate funding, so the follow-
ing chapters carefully link urgent actions with targeted sources of financing. In
the event of the European Union, this refers to funds secured by the Multian-
nual Financial Frameworks 2014-2020 and 2021-2027, and the Next Generation
EU recovery instrument 2021-2023, while the United Nation’s financial response
encompasses the UN COVID-19 Response and Recovery Fund, the UN Central
Emergency Response Fund and the Solidarity Response Fund.

The closing remarks of the analysis provide a consolidated assessment of the suc-
cess of the measures introduced by the European Union and the United Nations
and compare their scope, with a view to the anticipated uncertain process of socio-
economic recovery. Historically, both the European Union and the United Nations
arose from crises and were significantly shaped thereby. As Ladi and Tsarouhas ar-
gue with respect to the European Union, “previous crises have led to incremental
changes”, which included the strengthening of current and introduction of new
tools capable to respond to contemporary challenges.'? The same viewpoint is also

2 Ladi, S.; Tsarouhas, D., EU Economic Governance and COVID-19: Policy Learning and Windows of
Opportunity, Journal of European Integration, Vol. 42, No. 8, 2020, pp. 1043-1044. On adaptation to
crises and building resilience see also: Haldon, J. ez al., Between Resilience and Adapration: A Historical
Framework for Understanding Stability and Transformation of Societies to Shocks and Stress, in: Linkov, 1.;
Keenan, J. M.; Trump, B. D. (eds.), COVID-19: Systemic Risk and Resilience, Springer, Cham, 2021,
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applicable to the United Nations. Our research confirms that, drawing on past
experiences, the introduction of the COVID-19 crisis response and crisis repair
measures by the European Union and the United Nations could be seen as, what
Ladi and Tsarouhas call, “windows of opportunity” for future (socio) economic
governance. '

2. EUROPEAN UNION AND ITS URGENT RESPONSE TO THE
COVID-19 PANDEMIC

2.1. In a Nutshell

If at a specific moment circumstances, particular interests or needs in the Euro-
pean Union so require, the European Union’s co-legislators may resort to a spe-
cial procedure to bring legislation into force instead of employing the ordinary
legislative procedure (OLP)." The main characteristic of the OLP is adoption of
legislation jointly and on an equal footing by the European Parliament and the
Council of the European Union." In general, a legislative proposal — a regulation,
a directive or a decision is presented by the European Commission and then de-
bated in up to three readings whereat the two co-legislators may agree upon the
joint text thereof. If they reach agreement, the procedure is thereby closed, at any
reading.'® The internal legal acts of the co-legislators define possibilities on how to
proceed with the urgent procedure. More specifically, the European Council, the
Council of the European Union and the European Parliament define the possibil-
ity of using urgent procedures in their rules of procedure. The respective rules do
not define how long the urgent procedure should last, but they determine steps
that lead to a faster legislative procedure and entry into force of a legal act. In some

pp- 235-268.; Hynes, W. ez al., Complexity, Interconnectedness and Resilience: Why a Paradigm Shift in
Economics is Needed to Deal with COVID-19 and Future Shocks, in: Linkov, 1.; Keenan, J. M.; Trump,
B. D. (eds.), COVID-19: Systemic Risk and Resilience, Springer, Cham, 2021, pp. 61-75.

3 Ladi; Tsarouhas, ibid., p. 1041-1056.

The co-decision procedure for adopting EU legislation was first introduced in 1992. When the Treaty
of Lisbon entered into force in 2009, the term ‘co-decision procedure’ was replaced by ‘ordinary legis-
lative procedure’. In the ordinary legislative procedure, the two co-legislators are equal, which means
that they both have a deciding vote or may amend a proposal in the legislative process. Loewenthal,
P-]., Articles 289-292, in: Kellerbauer, M.; Klamert, M.; Tomkin, J. (eds.), The EU Treaties and the
Charter of Fundamental Rights — A Commentary, Oxford University Press, Oxford, 2019, p. 1912.
5 Consolidated Version of the Treaty on the Functioning of the European Union, Of C 202, 7 June
2016, Article 289; Craig, P; de Blrca, G., EU Law — Text, Cases, and Materials, Oxford University
Press, Oxford, 2020, pp. 164-172; Schiitze, R., An Introduction to European Law, Oxford University
Press, Oxford, 2020, pp. 37-45.
6 Leino, P, The Politics of Efficient Compromise in the Adoption of EU Legal Acts, in: Cremona, M.; Kil-
patrick, C., (eds.), EU Legal Acts: Challenges and Transformations, Oxford University Press, Oxford,
2018, pp. 30-70.
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circumstances, such as the COVID-19 pandemic, time can be crucial and special
procedures are of particular importance.

The COVID-19 crisis was first recognised as a health crisis. Given the limited
competence and legislative powers of the European Union in the field of health,
there was an omnipresent fear that the common European response to a new
health emergency would not be adequate.'” In addition, the EU Member States
were rather uncoordinated in supporting and funding their own global health
priorities before the COVID-19 pandemic.'® However, the following chapters on
specific cases of the EU’s urgent actions demonstrate the ability of the European
Union to flexibly respond to an unprecedented health situation with a set of ef-
fective measures which successfully combine urgent interventions in the health
sector with those in economy and labour rights. This conclusion is in line with
what Wolff and Ladi described as a proven “degree of (the EU’s) adaptability to a

3 b » 19
permanent’ emergency mode”.

Before thoroughly examining the latest urgent measures introduced by the Euro-
pean Union amidst the ongoing COVID-19 crisis, the following chapter offers a
brief overview of the rules of procedure regulating possible urgent steps of three
EU instances: the European Council, the Council of the European Union and the
European Parliament.

2.2. Rules of Procedure

2.2.1. European Council

According to Article 7 of the Rules of Procedure of the European Council, “Deci-
sions of the European Council on an urgent matter may be adopted by a written
vote where the President of the European Council proposes to use that procedure.
Written votes may be used where all members of the European Council having
the right to vote agree to that procedure.”® In other words, the respective rule
allows the co-legislator to opt for an emergency procedure when consent can be
effectively obtained in writing. The General Secretariat of the Council regularly

7 See more: Delhomme, V., Emancipating Health from the Internal Market: For a Stronger EU (Legislative)

Competence in Public Health, European Journal of Risk Regulation, Vol. 11, No. 4, 2020, pp. 747-756.

Van Schaik; Jorgensen; van de Pas, 0p. cit., note 9, pp. 1146; Beaussier, A.-L.; Cabane, L., Strengthening

the EU’s Response Capacity to Health Emergiencies: Insights from EU Crisis Management Mechanisms,

European Journal of Risk Regulation, Vol. 11, No. 4, 2020, p. 808.

¥ Wolff, S.; Ladi, S., European Union Responses to the COVID-19 Pandemic: Adaptability in Times of
Permanent Emergency, Journal of European Integration, Vol. 42, No. 8, 2020, pp. 1025-1040.

* European Council Decision of 1 December 2009 adopting its Rules of Procedure, Of L 315, 2 Decem-
ber 2009.
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prepares a summary of acts adopted within the written procedure.”’ The European
Council, as the highest instance of political decision-making, does not take part
in every urgent legislative process and acts only on issues of the highest political
importance.

2.2.2. Council of the European Union

The urgent steps of the Council of the European Union are regulated by Article 12
of the Rules of Procedure of the Council of the European Union on ordinary writ-
ten procedure and silence procedure. Its paragraph 1 stipulates that “Acts of the
Council on an urgent matter may be adopted by a written vote where the Council
or Coreper unanimously decides to use that procedure. In special circumstances,
the President may also propose the use of that procedure; in such a case, written
votes may be used where all members of the Council agree to that procedure.””
Furthermore, paragraph 1 also specifies that “Agreement by the Commission to
the use of the written procedure shall be required where the written vote is on a
matter which the Commission has brought before the Council”.” In accordance
with paragraph 2 of the same Article, “On the initiative of the Presidency, the
Council may act by means of a simplified written procedure called ‘silence proce-
dure’”, whereby the provision lists the cases in which the Council may resort to
the silence procedure.*

2.2.3. European Parliament

The 9* parliamentary term of the European Parliament is underway (2019-2024),
and its Rules of Procedure were updated accordingly in December 2019.° The
relevant provision of the Rules of Procedure regulating the urgent procedure is
Rule 163, which explains in detail who can launch the procedure and how it is
handled. Paragraph 1 thereof stipulates that “A request to treat a debate on a pro-
posal submitted to Parliament pursuant to Rule 48(1)% as urgent may be made
to Parliament by the President, a committee, a political group, Members reaching
at least the low threshold, the Commission or the Council. Such requests shall be

2 Jbid.

22 Council Decision of 1 December 2009 adopting the Council’s Rules of Procedure, OJ L 325, 11 De-
cember 2009.

B Ibid.

% bid.

»  Rules of Procedures, European Parliament 2019-2024 — 9% Parliamentary Term, European Parliament,

January 2021, pp. 93-94.
Ibid., p. 36. Rule 48 relates to ‘Consideration of legally binding acts’.
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made in writing and supported by reasons.”®” Furthermore, paragraph 2 of the
same Rule states that “As soon as the President has received a request for urgent
debate this shall be announced in Parliament. The vote on the request shall be
taken at the beginning of the sitting following that during which the announce-
ment was made, provided that the proposal to which the request relates has been
distributed to Members in the official languages. Where there are several requests
for urgent debate on the same subject, the approval or rejection of the request for
urgent debate shall apply to all such requests that are on the same subject.”*® In
addition, Rule 163 clarifies who can speak during a hearing under the accelerated
procedure and under what conditions. According to paragraph 3 thereof, “Before
the vote, only the mover, and one speaker against may be heard, along with the
Chair or rapporteur of the committee responsible, or both. None of those speak-
ers may speak for more than three minutes”.” In its paragraph 4, Rule 163 speci-
fies that “Questions to be dealt with by urgent procedure shall be given priority
over other items on the agenda”. Finally, paragraph 5 accentuates that “An urgent
procedure may be held without a report or, exceptionally, on the basis of an oral
report by the committee responsible.”*

2.3. Specific Cases of Urgent Procedures Triggered by the COVID-19 Pandemic
with Special Emphasis on Cohesion Policy

2.3.1. Coronavirus Response Investment Initiative (CRII)

In order to contribute to the introduction of suppression measures related to the
COVID-19 pandemic and limit its negative socio-economic impact on the Euro-
pean Union as a whole, the European Commission published the Communica-
tion ‘Coordinated Economic Response to the COVID-19 Outbreak’ on 13 March
2020.%" Accompanied by three Annexes, the Communication launched a special
investment initiative — Coronavirus Response Investment Initiative (CRII), to
respond to COVID-19 with a particular package of measures which mobilises
the existing liquidity of 8 billion euros under the Structural Funds of the Euro-
pean Union. This amount should trigger additional 29 billion euros of EU’s co-
financing from structural funding across the Member States, which would result
in up to 37 billion euros directed into public investment to fight the COVID-19

Y Ibid., p. 93.

% Ibid.

2 Jbid., pp. 93-94.
30 Tbid., p. 94.

3 Communication from the Commission ‘Coordinated Economic Response to the COVID-19 Out-

break’, COM(2020) 112 final, Brussels, 13 March 2020.
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pandemic.’? The package of measures is specifically defined in two new legislative
proposals: (1) Proposal for a Regulation amending the following Regulations of
the current financial period (2014-2020) — the Common Provisions Regulation
(CPR), the European Regional Development Fund (ERDF) Regulation and the
European Maritime and Fisheries Fund (EMFF) Regulation, for the purpose of
introducing specific measures to mobilise investments in the health care systems
of the Member States and in other sectors of their economies in response to the
COVID-19 outbreak,* and (2) Proposal for a Regulation amending the Regula-
tion on the EU Solidarity Fund, for the purpose of providing financial assistance
to the Member States and countries negotiating their accession to the Union seri-
ously affected by a major public health emergency.* Both Proposals were urgently
presented and discussed within the Council of the European Union just four days
after their publishing, 7.e. at the meeting of the Working Party on Structural Mea-
sures (SMWP), held on 17 March 2020. The legislative package was adopted by
the European Parliament already on 26 March 2020 and by the Council on 30
March 2020, and entered into force on 1 April 2020. This means that only 19
days passed from the day of the CRII’s presentation to the entry into force of the
package.”

In particular, the European Commission proposed to waive the obligation to re-
quest reimbursement of unused pre-financing for the European Structural and
Investment Funds (ESIF) in 2020. This refers to the above-mentioned amount of
8 billion euros from the EU budget, which is additionally supplemented by up to
29 billion euros of unallocated Structural Funds from existing national envelopes
to combat the crisis caused by the COVID-19 pandemic. The key element of the
CRII is the rule that all potential expenditure to combat COVID-19 shall be eli-
gible for funding from the Structural Funds from 1 February 2020. In addition,
the European Commission also proposed the possibility of a significant trans-
fer of funds within a programme in a simplified way. These measures allow the
Member States to channel funds into support of their health systems, liquidity of

32 Ibid., p.7.
»  Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU)
No 1303/2013, Regulation (EU) No 1301/2013 and Regulation (EU) No 508/2014 as regards spe-
cific measures to mobilise investments in the health care systems of the Member States and in other
sectors of their economies in response to the COVID-19 outbreak, COM (2020) 113 final, Brussels,
12 March 2020.

Proposal for a Regulation of the European Parliament and of the Council amending Council Regula-
tion (EC) No 2012/2002 in order to provide financial assistance to Member States and countries nego-
tiating their accession to the Union seriously affected by a major public health emergency, COM2020
114 final, Brussels, 12 March 2020.

3 'This is the internal information of the Structural Measures Working Party (SMWP) of which the

co-authors are members.

34

Nives Mazur-Kumri¢, Ivan Zeko-Piva¢: TRIGGERING EMERGENCY PROCEDURES... 97



companies, and flexible working schemes as well as of upskilling and reskilling of
workers. As part of the CRII, the European Commission also proposed to extend
the scope of the EU Solidarity Fund (EUSF) to include the public health crisis.
Around 800 million euros was made available for this purpose in 2020. Finally,
the European Globalization Adjustment Fund (EGAF) was mobilized to support
dissmissed workers and the self-employed with the allocation of around 179 mil-
lion euros in 2020.%

2.3.2. Coronavirus Response Investment Initiative Plus (CRII+)

Since the negative socio-economic effects of the COVID-19 pandemic became
more prominent after the adoption of the CRIIs legislative package, the European
Commission published, as soon as of 2 April 2020, a new Communication titled
‘Responding to the Coronavirus — Using Every Available Euro in Every Way Pos-
sible to Protect Lives and Livelihoods’.” The legislative package, known as ‘Coro-
navirus Response Investment Initiative Plus’ (CRII+), proposed a set of measures
in the area of Cohesion Policy to provide additional flexibility for the use of the
European Investment and Structural Funds in response to the COVID-19 pan-
demic. Thus, a new legal basis for the regulation of this issue has become the Pro-
posal for a Regulation of the European Parliament and of the Council amending
Regulation (EU) no. 1303/2013 and Regulation (EU) no. 1301/2013 with regard
to special measures to ensure exceptional flexibility for the use of the European
Investment and Structural Funds in response to the outbreak of COVID-19.%®

The CRII+ was designed to ensure support to citizens and liquidity of the fi-
nancial sector, with particular emphasis on supporting small and medium-sized
enterprises (SMEs). It was assumed that the GDP growth of the European Union
would fall to zero or even below zero in 2020 due to the pandemic, so a coor-
dinated economic response of the European Union’s institutions and Member
States was crucial to save lives and provide funds for the protection of the worst-
affected workers and SMEs. A new, temporary instrument named ‘Support to
mitigate Unemployment Risks in an Emergency’ (SURE) and worth 100 billion
euros was proposed in the form of loans to the hardest hit countries mostly to help
workers retain wages and help employers retain workers. In addition, the Euro-

% Communication from the Commission, 0p. cit., note 31, pp. 7-8.

¥ Communication from the Commission ‘Coronavirus Response — Using Every Available Euro in Every
Way Possible to Protect Lives and Livelihoods’, COM (2020) 143 final, Brussels, 2 April 2020.
Proposal for a Regulation of the European Parliament and of the Council amending Regulation (EU)
No 1303/2013 and Regulation (EU) No 1301/2013 as regards specific measures to provide exception-
al flexibility for the use of the European Structural and Investments Funds in response to the COV-
ID-19 outbreak, COM/2020/138 final, Brussels, 2 April 2020.
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pean Commission proposed some modifications related to the Fund for European
Aid to the Most Deprived (FEAD) in terms of introduction of new delivery meth-
ods, such as electronic vouchers and purchase of protective equipment, in order
to protect volunteers who deliver aid from getting infected by COVID-19. As
farmers and the fisheries sector, who are severely affected by the health crisis, are
central to food security across the EU, the European Commission also proposed
flexible measures within the European Maritime and Fisheries Fund (EMFF) and
the Common Agricultural Policy (CAP) to help them overcome the crisis. The
CRII Plus enables mobilising all the unused funds of Cohesion Policy 2014-2020
(which includes the European Regional Development Fund — ERDE the Euro-
pean Social Fund — ESF and the Cohesion Fund — CF) and maximum flexibility
in their transfers. A great novelty introduced by the CRII+ is that no national co-
financing will be requested for any of the funds. What was also proposed is that
there are no restrictions when it comes to thematic concentration. With the aim
of easing the administrative burden, the Member States will be exempted from the
requirement to amend Partnership Agreements, the deadline for the submission of
annual reports will be postponed and some flexibility was introduced when clos-
ing the programme.”

Soon after its introduction on 2 April 2020, the CRII+ was adopted by the Euro-
pean Parliament on 17 April and the Council of the European Union on 24 April
2020. The initiative came into force soon afterwards, on 24 April 2020, which was
only 23 days after its presentation. This means that it took less than a month for
both the CRII and the CRII+ to enter into force, which is considered as one of the

fastest legal procedures in the history of the European Union.*

2.3.3. Recovery Assistance for Cobesion and the Territories of Europe (REACT-
EU)

The Recovery Assistance for Cohesion and the Territories of Europe (REACT-
EU) was introduced on 28 May 2020 as an extension of the CRIIs’ crisis response
and repair measures in the domain of Cohesion Policy.*’ Cohesion Policy is the
European Union’s main investment policy, which plays a major role in ensuring “a

¥ Communication from the Commission, gp. ¢it., note 37, pp. 2-6.

0 This is the internal information of the Structural Measures Working Party (SMWP) of which the
co-authors are members.

4 Regulation (EU) 2020/2221 of the European Parliament and of the Council of 23 December 2020
amending Regulation (EU) No 1303/2013 as regards additional resources and implementing arrange-
ments to provide assistance for fostering crisis repair in the context of the COVID-19 pandemic and
its social consequences and for preparing a green, digital and resilient recovery of the economy (RE-

ACT-EU), OJ L 437, 28 December 2020.
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balanced recovery, fostering convergence and making sure no one is left behind”
during and after the COVID-19 pandemic.** The global health emergency has
led to the closure of companies and introduction of numerous restrictions in the
Member States, which in turn has led to a significant decline in economic activity
and severe social degradation. In order to prevent further widening of disparities
and avoid uneven recovery, the European Commission proposed, with the in-
troduction of the REACT-EU, to provide additional funding to the European
Structural and Investment Funds (ESIF) for 2020, 2021 and 2022 in the amount
of more than 58 million euros in current prices. This funding is completely fresh,
it is a top up to 2014-2020 programmes and additional to the Cohesion Policy
allocations 2021-2027.%

The REACT-EU complements the previously adopted CRIIs’ amendments, which
introduce special measures to mobilise investment in health care and economic
systems in order to respond to the COVID-19 pandemic. The initiatives also of-
fer appertaining special measures to provide exceptional flexibility for the use of
the European Structural and Investment Funds. In this context, the European
Commission has proposed to use the full potential of the EU budget to mobilise
investment and financial support in the first years of recovery. Successful imple-
mentation of the REACT-EU is highly dependent on three building blocks —
“its strength (financial allocation), speed (by using the existing programmes until
2023) and full flexibility of the implementation rules”.* The financial scheme is
based on two pillars — the European Recovery Instrument worth 750 billion euros
(of which the REACT-EU is part) and the strengthened Multiannual Financial
Framework (MFF) 2021-2027. Additional funding will also be distributed to the
Member States from the European Regional Development Fund (ERDF), the Eu-
ropean Social Fund (ESF) and the Fund for European Aid to the Most Deprived
(FEAD) in 2021 and 2022. The distribution should support crisis management
operations in the context of the COVID-19 pandemic in regions whose econo-
mies are severely hit thereby and are thus undergoing the process of preparing a
green, digital and resilient recovery.*

The REACT-EU Regulation was adopted on 23 December 2020 and came into
force on 1 January 2021.% Although the REACT-EU had all the preconditions to
be adopted by a fast-track, urgent procedure, the co-legislators decided to make

#  REACT-EU, [https://ec.europa.eu/regional_policy/en/newsroom/coronavirus-response/react-eu], Ac-

cessed 8 March 2021.

® Ibid.
“ Ibid.
© Ibid.

4 Regulation (EU) 2020/2221, Joc. cit. note 41.
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changes to the European Commission’s proposal, which made the legislative pro-
cess longer. Nevertheless, the adoption of the REACT-EU was much faster than
the adoption of other legislative acts of the Cohesion Policy legislative package
2021-2027, the adoption of which required nearly three-year negotiations. It is
important to note that the REACT-EU has enabled allocation of separate fund-
ing for the measures first envisaged by the CRIIs and then by the REACT-EU
as a guarantee of an effective fight against the consequences of the COVID-19
pandemic.

3. UNITED NATIONS AND ITS URGENT RESPONSE TO THE
COVID-19 PANDEMIC

3.1. In a Nutshell

On 25 June 2020, the UN released the first comprehensive overview of its ur-
gent response to COVID-19, soon followed by the second edition in Septem-
ber 2020,* highlighting the main pillars, actors, priorities, policies and funding
sources of its overarching approach to the global health emergency. The two re-
ports of utmost relevance for understanding the UN’s approach to the COVID-19
crisis shed light on the fragility and inequality of our societies, accentuated by the
pandemic and call for “a whole-of-society, whole-of-government and whole-of-
the-world approach driven by compassion and solidarity”.*

The United Nations response to the COVID-19 pandemic is structured around
four principal objectives, similar to those of the EU: delivering an all-inclusive
global response that leaves no one behind; reducing the level of vulnerability to
future pandemics; building resilience to future shocks (esp. climate change); and
overcoming severe and systemic inequalities revealed and potentiated by the pan-
demic. These objectives are achieved through three types of operations, depending
on whether the response addresses health aspects; socioeconomic, humanitarian
and human rights aspects; or recovery aspects of the crisis.”

The following chapters outline three distinctive modes of intervention employed by
the United Nations to effectively deal with the consequences of the unprecedented
COVID-19 pandemic and to set up a legal and socio-economic framework for post-

4 United Nations Comprehensive Response to COVID-19: Saving Lives, Protecting Societies, Recover-

ing Better, United Nations, New York, June 2020.

United Nations Comprehensive Response to COVID-19: Saving Lives, Protecting Societies, Recover-
ing Better, United Nations, New York, September 2020.

 Ibid., p. 6.
0 United Nations Comprehensive Response to COVID-19, op. ciz., note 47, pp. 5-6, 12-14.
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pandemic resilience. First, the nature and role of the Special Procedures of the Hu-
man Rights Council in addressing the impact of the COVID-19 on human rights
are thoroughly explained. Second, the features of two response plans — the Global
Humanitarian Response Plan (GHRP) and the Strategic Preparedness and Response
Plan (SPRP) are summarised. Finally, the last chapter looks into the financial aspects
necessary to turn the United Nations’ words into action, bringing attention to three
funding sources — the UN COVID-19 Response and Recovery Fund, the UN Cen-
tral Emergency Response Fund and the Solidarity Response Fund.

The nature of this paper limits the examination of the United Nations’ actions
to those with a high urgency factor only. Yet, it is essential to underline that the
United Nation’s activities related to the pandemic have been much more numer-
ous, diverse and varied. Some fine examples of scholarly discourses elaborating
these UN’s interventions include de Guttry’s broad investigation into the speci-
ficities pertinent to UN documents on major health issues and managing related
disasters’ and Cormacain’s brief overview of some UN documents falling under
the category of emergency legislation (as distinct from ordinary legislation).>*

3.2. Modalities of the United Nations Urgent Interventions in Response to
COVID-19

3.2.1. Special Procedures of the Human Rights Council
a) General Overview

The 2008 Manual of Operations of the Special Procedures broadly describes the
system of the Special Procedures of the Human Rights Council as “a diverse range
of procedures established to promote and protect human rights and to prevent
violations in relation to specific themes or issues, or to examine the situation in
specific countries”.> It is considered as the central element of the United Nations

51

De Guttry, op. cit., note 8, pp. 8-14, 19.
> Cormacain, R., Keeping COVID-19 Emergency Legislation Socially Distant from Ordinary Legislation:
Principles for the Structure of Emergency Legislation, The Theory and Practice of Legislation, Vol. 8, No.
3, 2020, pp. 249-251.

Manual of Operations of the Specific Procedures of the Human Rights Council, Human Rights Coun-
cil, New York, August 2008, p. 4. The system is primarily derived from the practice of the Commission
of Human Rights, the establishment of which dates back to 1967. The current mechanism reflects the
change in the UN human rights machinery, made in 2006 when the Human Rights Council replaced
the Commission of Human Rights. Its legal basis was set out in 2007 by the Resolution 5/1 of the
Human Rights Council on Institution-building of the United Nations Human Rights Council and
Resolution 5/2 of the Human Rights Council on the Code of Conduct for Special Procedures Man-
date-holders of the Human Rights Council. See: Report to the General Assembly on the Fifth Session
of the Council, A/HRC/5/21, 7 August 2007; Mazur-Kumri¢, N.; Komanovics, A., 7he Human Rights
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human rights scheme® and as “the eyes and ears of the Human Rights Council”.”
During the COVID-19 pandemic, the Special Procedures have proved to be one
of the backbones of the United Nations system for an urgent response to the crisis.

The Special Procedures is a term which specifically denotes independent UN hu-
man rights experts accountable to the Human Rights Council and mandated to
carry out investigations on the allegations of human rights violations in all parts of
the world*. Apart from investigating, their mandate also includes issuing recom-
mendations on a particular thematic issue (thematic mandates) or country situ-
ation (country-specific mandates), which take full account of all human rights:
civil, political, economic, social and cultural””. In addition, in their effort to ad-
equately protect the victims or potential victims of human rights violations, their
activities may include communicating information through letters of allegations
or urgent appeals, issuing related recommendations and conclusions, country vis-
its, thematic studies etc.”® The interventions of the Special Procedures directed
to Governments and other stakeholders (non-state actors) in the form of letters
(urgent appeals, allegation letters, and other communications) may touch upon
three types of human rights violations: one that has already taken place, one that
is ongoing, and one with a high risk of taking place. Their subject may range
from individual cases concerning one individual/one particular group to general

examples of human rights abuses.”

The Special Procedures are also called mandate-holders and may be either an individual
(“Special Rapporteur” or “Independent Expert”) or a Working Group of five members
representing the five UN regional groups (Africa, Asia and the Pacific, Eastern Europe,
Latin America and the Caribbean, and the Western Europe and Others), “Special Rep-
resentative of the Secretary General” and “Representative of the Secretary-General”.®°
Regardless of their different titles, their responsibilities and methods of work are the

Council and the Universal Periodic Review: A Novel Method of Promoting Compliance with Human Righs,
in: Drinéczi, T. et al. (eds.), Contemporary Legal Challenges: EU — Hungary — Croatia, Faculty of Law,
University of Pécs/Faculty of Law, J. J. Strossmayer University of Osijek, 2012, pp. 641-671.

> Directory of Special Procedures Mandate Holders, HRC/NONE/2017/74/Rev.3/iPub, July 2020.

5 Subedi, S. P, Protection of Human Rights through the Mechanism of UN Special Rapporteurs, Human
Rights Quarterly, Vol. 33, No. 1, 2011, p. 204.

Manual of Operations of the Specific Procedures of the Human Rights Council, gp. ciz., note 53, p. 5.
7 Ibid.

% Ibid., pp.14-26.

» Mandates of the Special Rapporteur on the human rights of migrants ez «/., UA OTH 87/2020, 15
January 2021, p.1.
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Manual of Operations of the Specific Procedures of the Human Rights Council, op. cit., note 53, pp.
5-7.

Nives Mazur-Kumrié, Ivan Zeko-Piva¢: TRIGGERING EMERGENCY PROCEDURES... 103



same or very similar.®" It is important to note that they neither represent quasi-judicial
mechanisms nor affect national judicial procedures®”. As of 1 November 2020, there
were 44 thematic and 11 country mandates with 79 mandate holders.*?

b) Urgent Appeals

In exercising their functions at the time of the COVID-19 pandemic, the Spe-
cial Procedures resort to a particular type of urgent procedures — urgent appeals.
Pursuant to Article 10 of the Code of Conduct for Special Procedures Mandate-
holders of the Human Rights Council, “mandate-holders may resort to urgent
appeals in cases where alleged violations are time-sensitive in terms of involving
loss of life, life-threatening situations or either imminent or ongoing damage of a
very grave nature to victims that cannot be addressed in a timely manner by the
procedure of Article 9 of the present Code”.* For example, the Special Rappor-
teur on the negative impact of unilateral coercive measures transmitted an urgent
appeal to the Government of the United States of America for their trade em-
bargo against Cuba, due to which the medical equipment donated by a Chinese
entrepreneur for the purpose of fighting the pandemic could not be transferred to
Cuba.®> Another urgent appeal to the United States of America, prepared jointly
by eight mandate-holders, threw light on the grave conditions of 819 migrant
women confined at the Irwin County Detention Centre. It concerns the lack of
appropriate protection measures during the COVID-19 pandemic since March
2020 onwards, but also a number of other alleged human rights abuses, addition-
ally aggravated by the pandemic, such as the lack of access to healthcare, ill-treat-
ment and medical-abuses (e.g. unwarranted gynaecological surgeries). * In both
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Manual of Operations of the Specific Procedures of the Human Rights Council, ibid., p. 6, note 5;

Review of the Work and Functioning of the Human Rights Council, A/HRC/RES/16/21, 12 April

2011, points 23-30.

Manual of Operations of the Specific Procedures of the Human Rights Council, ibid., p. 14.

6 Current and Former Mandate-Holders for Existing Mandates Valid as of 1 November 2020, [https://
www.ohchr.org/EN/HRBodies/SP/Pages/ Currentmandateholders.aspx], Accessed 8 February 2021.

¢ Code of Conduct for Special Procedures Mandate-holders of the Human Rights Council, A/

HRC/5/21, 7 August 2007. Article 9 of the respective Code regulates Letters of Allegation, which are

regarded as standard communication tools used by the Special Procedures in their usual interaction

with Governments, imergovemmental organisations, businesses, security or military companies etc.

when it is alleged that human rights violations have already occurred and or in other cases when urgent

procedures are not applicable. See: Manual of Operations of the Specific Procedures of the Human

Rights Council, 0p. cit., note 53, p. 15.
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®  Report of the Special Rapporteur on the negative impact of unilateral coercive measures on the enjoy-

ment of human rights — Negative impact of unilateral coercive measures on the enjoyment of human
rights in the coronavirus disease pandemic, A/75/209, 21 July 2020, p. 7.

% Mandates of the Special Rapporteur ez al., loc. cit., note 59.
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cases, the American Government was asked to provide additional information on
the allegations, indicate specific measures, actions and steps taken to adequately
protect violated human rights, and urgently take all necessary interim measures
“to halt the alleged violations and prevent their re-occurrence and in the event that
the investigations support or suggest the allegations to be correct, to ensure the

accountability of any person responsible of the alleged violations”.”

¢) Other Communicating Tools with Urgent Elements - Thematic Reports in
Focus

The Special Procedures have been greatly employed in the United Nations’ efforts
to effectively respond to the pandemic. The modes of employment have been var-
ied, spanning from recommendations to States and other stakeholders to reports
to the Human Rights Council and the General Assembly. Their main feature is
application of a human rights approach in addressing the consequences of the
COVID-19 crisis.®® More specifically, in March 2020, over 60 mandate-holders
launched a general call pointing out that “everyone has the right to life-saving
interventions” and that the crisis cannot be approached solely from the public
health and emergency perspective but from the human rights one as well. They
also called for application of “the principles of non-discrimination, participation,
empowerment and accountability” in all health-related policies.”” In addition,
mandate-holders issued 14 guidance tools as well as sent 287 communications
to State and non-State actors in less than a year (i.e. from the beginning of the
pandemic until late January 2021).7° In the same short period, they presented 15
reports to Human Rights Council and/or the General Assembly while three more
are expected in 2021.7" Those reports are another crucial tool for the United Na-
tion’s urgent response to the COVID-19 as they regularly and repeatedly call for
urgent actions to ensure that all human rights are protected during the pandemic.
For example, the Special Rapporteur on violence against women called in her re-
port for urgent action to protect women from gender-based violence and domestic
violence during the pandemic.”

& Ibid., p. 14.
6 Special Procedures and Covid-19, United Nations Human Rights Special Procedures, New York, 22
January 2021.

®  Paras, D. et al., The Right to Health Must Guide Responses to COVID-19, The Lancet, Vol. 395, No.
10241, 2020, p. 1890, note 12.

Special Procedures and Covid-19, loc. ciz., note. 68.

o Tbid.
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To underline the importance and variety of the topics covered in COVID-19
thematic reports as a critical pillar of today’s human rights protection, some of
their central messages are summarised below. The reports provide guidance and
recommendations with regard to diverse human rights seriously affected by the
pandemic. Specifically, the Special Rapporteur on extreme poverty shed light on
the severely disadvantaged position of persons in extreme poverty and the need
for their adequate social protection in the post-:COVID-19 economic recovery
in line with human rights standards. This especially concerns vulnerable people
employed in the informal sector and in precarious forms of employment, such as
migrants, indigenous peoples and women.”” The Special Rapporteur on the nega-
tive impact of unilateral coercive measures presented the repercussions of unilat-
eral sanctions (such as trade and arms embargoes and travel restrictions) imposed
by the United States, the European Union and the United Kingdom on the abil-
ity of sanctioned countries to deal with the pandemic, especially in terms of the
enjoyment of human rights and delivery of humanitarian aid. She recommended
assessment of unilateral sanctions imposed without authorisation of the Security
Council and humanitarian exemptions for trade in essential humanitarian goods
and commodities.”* The Independent Expert on foreign debt and human rights
addressed the interrelation between the financial obligations of low-income and
developing countries at the time of the pandemic and the right of their citizens to
fully enjoy their economic, social, cultural and other rights. Since debt undermines
a country’s emergency response efforts and potentiates the rapid rise of inequality,
poverty and marginalisation, she recommended emergency financing, fiscal stim-
ulus packages, temporary debt standstill or debt restructuring and cancellation.”
Particularly important is the report of the Special Rapporteur on the right to edu-
cation, which stresses that more than 1.5 billion learners all around the world were
negatively affected by the closure of educational institutions, calling for, inter alia,
in-depth assessments of these restrictions and introduction of the “4As” system of

violence against women, with a focus on domestic violence and the “peace in the home” initiative,
AI75/144, 24 July 2020, p. 7.
7> Looking Back to Look Ahead: A Rights-based Approach to Social Protection in the Post-COVID-19
Economic Recovery, Special Rapporteur on extreme poverty and human rights, United Nations Hu-
man Rights Special Procedures, New York, 11 September 2020, pp. 1-2, 4, 10-14, 20-25.
Report of the Special Rapporteur on the negative impact of unilateral coercive measures on the enjoy-
ment of human rights, op. ciz., note. 65.
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7> Report of the Independent Expert on the effects of foreign debt and other related international finan-

cial obligations of States on the full enjoyment of all human rights, particularly economic, social and
cultural rights — Addressing the COVID-19 Debt related Problems of Developing Countries from a
Human Rights perspective, A/75/164, 31 July 2020, p. 2.
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education at all levels (Availability, Accessibility, Acceptability and Adaptability).”®
The most anticipated report was certainly the one prepared by the Special Rappor-
teur on the right to health, which analyses the interrelatedness between the right to
health and other human rights, particularly civil and political ones.”” The report of
the Special Rapporteur on the right to privacy also received much attention due to
privacy-intrusive anti-COVID-19 measures such as surveillance and contact trac-
ing. Although extraordinary situations require extraordinary measures, the Special
Rapporteur concluded that every State is obliged to pay particular attention to the
principles of necessity and proportionality.”® One of the most sensitive reports was
the one prepared by the Special Rapporteur on Freedom of Opinion and Expres-
sion. It points out five challenges that a society may encounter during pandemics:
access to information held by public authorities, access to the Internet, protection
and promotion of independent media, public health disinformation and public
health surveillance.”” The COVID-19 pandemic has brought the culture sector to
a dangerous standstill, which the Special Rapporteur on cultural rights described
as “a cataclysm for cultural rights”. In her conclusions and recommendations, she
called for urgent action to guarantee these rights as they are “central to human
well-being, resilience and development”.*® Lockdowns, teleworking and online
schooling have put the Special Rapporteur on adequate housing in the spotlight.
In his report, he advocated for the right to adequate housing in line with the prin-
ciple of non-discrimination, enforcement of a moratorium on evictions and fore-
closures, improvement of social protection measures and many other actions.*’
The Special Rapporteur on hazardous substances and waste put the duty of every
State to prevent exposure to the COVID-19 virus in the focus of his report, sum-
ming up zoonotic viruses under hazardous substances.®
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Report of the Special Rapporteur on the right to education — Right to education: impact of the COV-
ID-19 crisis on the right to education; concerns, challenges and opportunities, A/HRC/44/39, 15 June
2020, p. 4.

Final report of the Special Rapporteur on the right of everyone to the enjoyment of the highest attain-
able standard of physical and mental health, A/75/163, 16 July 2020, p. 15-22.

78 Report of the Special Rapporteur on the right to privacy, A/75/147, 27 July 2020, pp. 2, 17-18.
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Report of the Special Rapporteur on the promotion and protection of the right to freedom of opinion
and expression — Disease pandemics and the freedom of opinion and expression, A/HRC/44/49, 23
April 2020, pp. 2.

Report of the Special Rapporteur in the field of cultural rights — COVID-19, culture and cultural
rights, A/HRC/46/34, 17 February 2021, pp. 4-10, 19-21.

Report of the Special Rapporteur on adequate housing as a component of the right to an adequate
standard of living, and on the right to non-discrimination in this context — COVID-19 and the right
to adequate housing: impacts and the way forward, A/75/148, 27 July 2020, pp. 21-22.
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ID-19 virus, A/HRC/45/12, 13 October 2020, p. 21.
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Various examples of the adverse impact of the COVID-19 pandemic on particular
groups of people or entities were also addressed by the Special Rapporteur on vio-
lence against women,* the Independent Expert on Sexual Orientation and Gen-
der Identity,** the Independent Expert on older persons,® the Working Group on
the Peoples of African Descent,® the Special Rapporteur on the Sale and sexual
exploitation of children,*” the Special Rapporteur on the Rights of Indigenous
Peoples,®® the Special Rapporteur on the elimination of discrimination against
persons affected by leprosy and their family members® and the Special Rappor-
teur on Contemporary Forms of Slavery.”

3.2.2. Urgent Response Plans of the United Nations
a) Global Humanitarian Response Plan (GHRP)

At the very outset of the COVID-19 pandemic, the United Nations launched
a comprehensive 10.3-billion-dollar worth Global Humanitarian Response Plan
to help 63 low-income countries deal with direct and indirect impacts of COV-
ID-19°". That coordinated operation, targeting around 250 million most vulner-
able people, was introduced in March 2020 for the purpose of covering expens-
es related to essential health services and many other immediate multi-sectoral

8 Report of the Special Rapporteur on violence against women, its causes and consequences, 0p. cit., note

72.

8 Report of the Independent Expert on protection against violence and discrimination based on sexual
orientation and gender identity — Violence and discrimination based on sexual orientation and gender
identity during the coronavirus disease (COVID-19) pandemic, A/75/258, 28 July 2020.

Report of the Independent Expert on the enjoyment of all human rights by older persons - Impact
of the coronavirus disease (COVID-19) on the enjoyment of all human rights by older persons,
A/75/205, 21 July 2020.

Report of the Working Group of Experts on People of African Descent — COVID-19, systemic racism
and global protests, A/HRC/45/44, 21 August 2020.

Report of the Special Rapporteur on the sale and sexual exploitation of children, including child pros-
titution, child pornography and other child sexual abuse material — Impact of coronavirus disease on
different manifestations of sale and sexual exploitation of children, A/HRC/46/31, 22 January 2021.

Report of the Special Rapporteur on the rights of indigenous peoples, A/75/185, 20 July 2020.
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8 Report of the Special Rapporteur on the elimination of discrimination against persons affected by

leprosy and their family members, A/HRC/44/46, 27 April 2020.

Report of the Special Rapporteur on contemporary forms of slavery, including its causes and conse-
quences — Impact of the coronavirus disease pandemic on contemporary forms of slavery and slav-
ery-like practices, AF/HRC/45/8, 4 August 2020.

The respective amount is just a fraction of the estimated 90 billion dollars needed to protect 10 per cent
of the world’s poorest population from the negative consequences of the COVID-19 pandemic. See:
Global Humanitarian Response Plan — COVID-19, United Nations Coordinated Appeal — April-De-
cember 2020, July 2020, pp. 4, 16-19.

90

91

108 EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) - ISSUE 5



needs, such as those related to famine prevention, NGOs, protection of vulnerable
people etc. Founded at the initiative of the Inter-Agency Standing Committee
(IASC),” it encompasses and combines appeals from an impressive number of
United Nations agencies, programmes and funds, primarily the Food and Agricul-
ture Organization (FAO), the International Organisation for Migrations (IOM),
the United Nations Development Programme (UNDP), the United Nations Pop-
ulation Fund (UNFPA), the UN-Habitat, the United Nations Refugee Agency
(UNHCR), the United Nations International Children’s Emergency Fund (UNI-
CEF), the United Nations Relief and Works Agency for Palestine Refugees in the
Near East (UNRWA) and the United Nations World Food Programme (WEFP). It
was also complementary to similar plans, such as the Strategic Preparedness and
Response Plan, as well as those of the International Red Cross and Red Crescent
Movement.”

The Global Humanitarian Response Plan is an overarching and future-oriented
endeavour, which integrates the urgent humanitarian response to COVID-19
with the responses to other existing or emerging humanitarian crises (e.g. wars
and natural disasters), all that with a view to creating a more sustainable humani-
tarian system. All the actions performed within the Plan’s ambit contribute to at
least one of the three strategic priorities: “1. containing the spread of COVID-19
and decreasing morbidity and mortality; 2. decreasing the deterioration of human
assets and rights, social cohesion and livelihoods; and 3. protecting, assisting and
advocating for refugees, internally displaced persons, migrants and host commu-
nities particularly vulnerable to the pandemic.” > The Plan carefully considers
both the public health impact and the socio-economic impact of COVID-19.
Along the way, particularly vulnerable people — women and girls, persons with dis-
abilities, older persons, children, adolescents and youth, refugees, asylum-seckers,
IDPs and migrants, food-insecure people and informal urban settlement dwellers
— were regularly in the Plan’s spotlight.

Substantial humanitarian measures require substantial funding.” The main fund-
ing sources of the Global Humanitarian Response Plan have been Governments’
budgets and the European Commission. Namely, in 2020, the top five donors

92

The Inter-Agency Standing Committee (IASC) was established by the United Nations General Assem-
bly resolution 46/182 in 1991 as a body responsible for contributing to the humanitarian emergency
assistance provided by the United Nations. Nowadays, the IASC is “the longest-standing and highest-
level humanitarian coordination forum of the UN system”. See: Strengthening of the coordination of
humanitarian emergency assistance of the United Nations, A/RES/46/182, 19 December 1991.

% Global Humanitarian Response Plan — COVID-19, op. cit., note 91, pp. 4, 12.

% Ibid., pp. 12, 23-63.

95

A graphic overview of the array of universal COVID-19 Response Plans see in: /bid., p. 97.
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were the USA, Germany, the European Commission, the United Kingdom and
Japan while the most supported individual countries were Syrian Arab Republic,
Yemen, Lebanon and South Sudan.”® However, regardless of all the efforts to se-
cure adequate funding, the gap between urgent humanitarian needs and funding
received remains wide.”

b) Strategic Preparedness and Response Plan (SPRP)

Initiated by the World Health Organisation (WHO) and partners in February
2020, the Strategic Preparedness and Response Plan is a global health response
designed to address urgent health needs around the globe. It represents one of
the most urgent United Nations initiatives given the fact that it was adopted only
four days after the WHO’s Director-General declared COVID-19 “a public health
emergency of international concern (PHEIC)”, i.e. the WHO’s highest level of

alarm under international law.”®

Since the thematic focus of the Strategic Preparedness and Response Plan is much
more limited than the focus of the Global Humanitarian Response Plan, so is its
funding. The overall financial envelope is estimated at 1.74 billion dollars and
those funds are directed to the implementation of public health measures neces-
sary to respond effectively to the COVID-19 pandemic. The main funders of
the Plan are Governments’ budgets, the UN Central Emergency Response Fund
(CERF) and WHO'’s Solidarity Response Fund.”” Unlike the thematic focus, the
geographical scope of the Plan is wider than the one of the Global Humanitarian
Response Plan and it encompasses all the countries in the world. The strength of
the Plan also lies in the fact that it was launched by, as van Schaik ez a/. put it, “the
only international organisation with a universal mandate for norm-setting on how
to handle infectious diseases of global concern”.'®

In 2020, the main goal of this response strategy was to prevent further transmis-
sion of COVID-19 and to mitigate a variety of its negative impacts. The urgent
measures included three types of mutually interwoven activities — rapid establish-
ment of international cooperation and operational support; increasing country

% Total Reported Funding 2020, [https://fts.unocha.org/global-funding/overview/2020], Accessed 2
March 2021.

For example, only 4.4% of the funding demanded for urgent humanitarian needs has been donated in
2021. See: Humanitarian Aid Contributions, [https:/fts.unocha.org/], Accessed 2 March 2021.

% COVID-19 Strategic Preparedness and Response Plan, 1 February 2021 — 31 January 2022, World
Health Organization, Geneva, 2021, p. viii.
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preparedness and response operations; and acceleration of priority research and
innovation related to COVID-19. The Plan foresees a very precise monitoring
framework with exact key performance indicators divided into several categories,
such as epidemiology situation, country readiness and capacity, global response
in terms of programme management, supply and R&D etc.'”" Built on the re-
spective monitoring framework and experiences on the ground, the WHO has
issued the updated Strategic Preparedness and Response Plan 2021, which trans-
lates the knowledge accumulated in 2020 into strategic actions. In that respect, it
defines six key strategic public health objectives to fully concentrate on in 2021:
suppression of transmission, reduction of exposure, countering misinformation,
protecting the vulnerable, reducing mortality and morbidity from all causes, and
accelerating equitable access to new COVID-19 tools (e.g. vaccines, diagnostics

and therapeutics).'*

3.3. United Nations Emergency Financing at the Time of COVID-19

Given the fact that funding is a building block of the United Nations urgent re-
sponse to COVID-19, it is useful to wrap this analysis up with a brief overview of
the three principal funding mechanisms, 7.e. the UN COVID-19 Response and
Recovery Fund, the UN Central Emergency Response Fund and the Solidarity
Response Fund.

The UN COVID-19 Response and Recovery Fund was launched by the UN
Secretary-General to help low- and middle-income countries recover economically
and socially sooner and more effectively with the United Nations’ stimulus. It was
established for the period of two years (April 2020 — April 2022) with the initial finan-
cial requirement of 2 billion dollars.'® It should be perceived in the light of the UN
Secretary- General’s Call for Solidarity, which requests global action to stop the
COVID-19 pandemic and mitigate its serious consequences. Namely, the Fund
should be in line with Call’s three objectives: tackling the health emergency; focus-
ing on the social and economic response and recovery; and helping countries re-
cover better.'” The funding sources are contributions from donors (Governments,
organisations and individuals), investment income from the Fund as well as interest
from the Fund and participating organisations. The money is currently directed into
more than 200 various investments (protecting people, economic response, social co-

1 Novel Coronavirus (2019-nCoV), World Health Organization, Geneva, 4 February 2020, pp. 1, 5-20.
122 COVID-19 Strategic Preparedness and Response Plan, op. ciz., note 98, pp. 10, 13-17.

19 The Secretary-General’s UN COVID-19 Response and Recovery Fund, United Nations, New York,
April 2020, p. 2.
104 Jhid.
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hesion, health etc.) while respecting the principles of immediate action, leaving no one
behind and inclusion.'” The Fund is complementary to the Strategic Preparedness
and Response Plan and the Global Humanitarian Response Plan.'®

The UN Central Emergency Response Fund (CERF) is a UN’s funding mecha-
nism with an over 15-year-long tradition of financing urgent humanitarian as-
sistance to people in crisis. Since its establishment by the UN General Assembly
in 2005, the Fund has enabled 7 billion dollars of life-saving assistance to over
100 countries. Similar to the UN COVID-19 Response and Recovery Fund, the
main donors encompass Governments, corporations, foundations and individu-
als. The rapid and agile nature of the Fund makes it a perfect complementary tool
for responding to the impacts of the pandemic.'” With the total allocation of 241
million dollars for the COVID-19 response, the Fund has contributed greatly to
covering the expenses of supporting logistics and common services (e.g. transpor-
tation of supplies), the health and sanitation response (e.g. providing vulnerable
communities with health care and protective equipment) and dealing with the
secondary impacts of the pandemic (e.g. distribution of food and cash transfers).
This involves providing 58 million dollars to NGOs, the Red Cross and Red Cres-

cent National Societies and other local partners.'

The Solidarity Response Fund was set by the World Health Organization (WHO)
for the purpose of supporting the work of the WHO and its partners to help coun-
tries “prevent, detect and respond to the COVID-19 pandemic” in a speedy, ef-
fective and flexible way.'” Its allocation is disbursed in line with the priorities and
principles of the Strategic Preparedness and Response Plan. As of March 2021, the
Fund’s budget amounted to almost 243 million dollars, raised from over 663,000
donors (corporations, foundations, individuals, organizations etc). The funds have
been invested in some focal COVID-19-related activities — distributing essential
supplies, coordinating global vaccine R&D, protecting internally displaced people
and refugees, supporting vulnerable people in low-income communities and al-
leviating negative consequences of the pandemic on youth development.'
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For the catalogue of the projects funded by the UN Response and Recovery Fund, funded areas,
donors and key priorities see: Global Interim Report of the UN COVID-19 Response and Recovery
Fund, UN Multi-Partner Trust Fund Office, New York, 2020.

196 The Secretary-General’s UN COVID-19 Response and Recovery Fund, /loc. cit., note. 103.

177 See: CERF Annual Results Report 2020, United Nations Office for the Coordination of Humanitari-
an Affairs (OCHA), New York, 2020, pp. 2-10.

More on the UN Central Emergency Response Fund investments see: OCHA Humanitarian Pooled
Funds — COVID-19 Response, OCHA, 2 March 2021.

19 COVID-19 Solidarity Response Fund for the World Health Organisation, Impact Report, 1 January
— 31 March 2021, WHO, 2021, p. 4.

"0 Ibid., pp. 2-3.
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4. CONCLUSION

The COVID-19 pandemic has radically reshaped our lives and, in consequence,
prompted the United Nations and the European Union to flexibly respond to new
challenges and refocus their priorities. At the time of the global health emergency,
flexibility usually implies urgency. Both the United Nations and the European
Union have triggered their urgent mechanisms and inventively resorted either to
creating new or using current protection schemes which have enabled them to ap-
propriately cope with the immense human and economic toll.

In order to alleviate the negative socio-economic impact of the COVID-19 pan-
demic, the European Union has secured cash injections worth billions of euros,
which are aimed at the satisfaction of the most pressing health, economic and
social needs. Thus, the financial assistance is directed to the most exposed domains
such as healthcare, SME, labour markets, the most deprived, fishermen and farm-
ers etc. Additionally, the European Union has simplified the use of EU funds to
the greatest possible extent in an attempt to speedily mobilise Cohesion Policy
resources and boost socio-economic recovery. The emphasis is hence put on both
the crisis response and crisis repair measures. The introduced and foreseen stan-
dards have been longsighted in a sense that they give due diligence to the usual,
pre-COVID-19 priorities of the European Union, such as investments in twin
green and digital transitions. Like the European Union, the United Nations has
also addressed health, socio-economic and recovery aspects of the crisis; however,
its prime focus of concern have become humanitarian and human rights condi-
tions. The United Nations has asserted that public health emergencies, such as the
COVID-19 pandemic, pose an extreme threat not only to physical, mental and
social well-being but also to all human rights — civil, political, economic, social
and cultural. Moreover, the United Nations have been much more vocal in warn-
ing about the grave consequences of the COVID-19-driven economic downturn
for further widening of the gap between the rich and the poor, which may possibly
lead to turmoil or outbreaks of civil and world wars.

The United Nations” and the European Union’s urgent actions on the ground are
fully dependant on adequate sources of financing. Both international organisa-
tions have secured those sources through various funding schemes such as targeted
funds and initiatives. Nevertheless, the United Nations’ numbers are currently
more modest and not fully in line with real needs. Since the COVID-19 pan-
demic is still in full swing, despite all the lockdowns and vaccination efforts, the
United Nations and the European Union need to look further for innovative and
sustainable urgent responses based on the principles of solidarity, global coopera-
tion, good governance, transparency and equality. The burden is great, yet with
the vast experience of these two organisations in emergency responses achievable.
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ABSTRACT

Restrictions on_freedom of movement, in particular the detention of asylum seekers as the most
severe form of such restrictions, constitute an interference with fundamental human rights
and must be approached with particular care. In view of the migration and refugee crisis, the
Republic of Hungary has begun to amend its asylum legislation, thus tightening the conditions
Jfor the detention of asylum seckers. The introduction of the provision establishing that asylum
may be sought only in transit zones has also led to the gradual detention of asylum seekers in
transit zones, which Hungary did not consider as detention. This issue was brought before the
Court of Justice of the European Union (hereinafter: CJEU), which drastically changed the
path taken by the Hungarian government when it comes to detaining asylum seekers. What
the CJEU has found is that leaving people in transit zones without the right to free movement
is to be considered detention, even though they are not specialized detention facilities. The
CJEU ordered that such a practice must cease immediately. Therefore, this paper will examine
the Hungarian practice following the judgment of the CJEU. The CJEU has taken a major
step towards protecting the rights of asylum seekers as regards detention, and the EU recently
adopted amendments as part of the new Pact on Migration and Asylum aimed at improving
the existing asylum system. The second part of the paper analyzes the provisions of the new Pact
on Migration and Asylum related to detention in order to determine whether the proposed
amendments contribute to the Common European Asylum System and the protection of the
human rights of asylum seckers or represent a step backwards.
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1. INTRODUCTION

The detention of asylum seekers in the European Union (hereinafter: the EU) is
one of the issues very often associated with human rights violations. The actions
of Member States following the migration and refugee crisis in the EU, as well
as changes in national legislation, have led to violations of the rights of asylum
seekers under international and European refugee law, in particular the freedom
of movement within the state in which they have applied for asylum. At the very
beginning of the paper, the provisions of European law regulating the freedom of
movement of asylum seekers and its restriction with regard to the application of
the detention measure will be analyzed. The paper will further discuss the applica-
tion of the detention measure in the Republic of Hungary (hereinafter: Hungary),
a state that, following the refugee and migration crisis in the EU, raised a physical
barrier at the state border and amended its asylum legislation in a manner incon-
sistent with international and European law. The CJEU analyzed the actions of
Hungary when it comes to conducting asylum procedures in transit zones and
the application of detention measures, thus determining the most significant de-
viations from international and European law. With this ruling, the CJEU took
a major step towards protecting the rights of asylum seekers as regards freedom
of movement within the state in which they applied for asylum. Shortly after
the Court ruling, the EU proposed a number of amendments presented in the
new Pact on Migration and Asylum (hereinafter: PMA) with a view to improving
the existing asylum and migration management system. The proposed measures
significantly change the existing system and bring a completely new approach to
the asylum system in the EU. Therefore, the second part of the paper analyzes the
provisions of the PMA related to the detention of asylum seekers in the border
procedure in order to determine whether the proposed amendments contribute to
the Common European Asylum System (hereinafter: CEAS) and the protection
of the human rights of asylum seekers or represent a step backwards. At the very
end of the paper, certain guidelines are given in relation to the detention of asylum
seekers under European legislation, which could have a positive impact on the
creation of the CEAS and the protection of the human rights of asylum seekers, in
particular the right to freedom of movement. Therefore, the hypothesis of this pa-
per is that Hungary’s actions after the migration and refugee crisis and its changes
in legislation related to the rights of asylum seekers are in complete contradiction
with European and international legal norms when it comes to restricting the free-
dom of movement of asylum seekers and applying detention measures. Moreover,
the paper will try to prove that the PMA provisions related to the detention of
asylum seekers in the border procedure do not contribute to the CEAS and the
protection of the human rights of asylum seekers, but represent a step backwards.
The question is whether the provisions on the implementation of the asylum pro-
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cedure at the EU border, as well as the automatic detention of an asylum secker
during that time, are in line with recent CJEU case law.

2.  FREEDOM OF MOVEMENT OF ASYLUM SEEKERS IN THE
STATE IN WHICH THEY APPLIED FOR ASYLUM AND
GROUNDS FOR RESTRICTIONS IN EUROPEAN LAW — DE
LEGE LATA

The EU Charter of Fundamental Rights (hereinafter: the EU Charter) guaran-
tees in Article 6 everyone the right to liberty and security of person. Despite the
efforts made by the EU legislator to define the concept of detention and the ef-
forts of the CJEU to interpret the set legal framework, a lack of results has been
observed. The EU legal framework, unlike the European Court of Human Rights
(hereinafter: ECtHR), links the concept of detention to the deprivation or restric-
tion of freedom of movement, and not to the deprivation of the right to physical
freedom of every human being. The Dublin system is the oldest cornerstone of
the CEAS, established to harmonize Member States’ asylum policies and proce-
dural issues when it comes to asylum.! The Regulation establishing the criteria
and mechanisms for determining the Member State responsible for examining an
application for international protection lodged in one of the Member States by a
third-country national or a stateless person (hereinafter: Dublin III Regulation)
does not define the freedom of movement of asylum seekers but proclaims that
the detention of applicants should be applied following the fundamental principle
that a person should not be detained simply because he or she seeks international
protection.” Detention should be as short as possible and in accordance with the
principle of proportionality, in particular Article 31 of the Convention Relating
to the Status of Refugees® (hereinafter: 1951 Convention).* As regards general
safeguards concerning detention and conditions for detention, reference is made
to the application of the Directive on minimum standards for the qualification
and status of third-country nationals or stateless persons as refugees or as persons

! For more details on the Dublin system see: Maiani, E,, 7he Dublin III Regulation: A New Legal Frame-
work for a More Humane System?, in: Chetail,V.; De Bruycker, P; Maiani, E (eds.), Reforming the
Common European Asylum System - The New European Refugee Law, Brill Nijhoff, Leiden, Boston,
2016.

> Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 es-

tablishing the criteria and mechanisms for determining the Member State responsible for examining

an application for international protection lodged in one of the Member States by a third-country

national or a stateless person, OJ L 180 (Regulation Dublin III) Preamble, Recital 20.

Convention relating to the Status of Refugees, adopted on 28 July 1951 by General Assembly Resolu-

tion 429 (V) of 14 October 1950, entered into force on 22 April 1954.

Costello, C., Human Rights of Migrants and Refugees in European Law, Oxford University Press, 2016.
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who otherwise need international protection and the content of the protection
granted’ (hereinafter: Directive on minimum standards) and to detention proce-
dures under the Dublin IIT Regulation.® Article 28 of the Dublin III Regulation
provides for an exception to freedom of movement for asylum seckers, i.e. deten-
tion for transfer when there is a high risk of absconding. Detention, in this case,
must be as short as possible and last only as long as is reasonably necessary.” All
EU institutions apply the principle of proportionality following the Protocol on
the application of the principles of subsidiarity and proportionality.*The principle
of proportionality is the cornerstone of the individualized procedure on which the
detention decision is based, and a detention measure that is not necessary in an
individual case is not accepted as such.’

The perception of the legislator that is necessary to define the rules for issuing a
detention order is paradoxical. In a system that assigns responsibility for asylum
applications and which should in principle also protect the rights of asylum seek-
ers, detention or the use of other measures restricting liberty would not be nec-
essary if the system is based on correct assumptions, provides equal conditions,
outcomes and comparable rights for persons who exercise the right to interna-
tional protection.' Therefore, according to Hruschka and Maiani, the provision
of Article 28 in itself shows the imperfection of the system and the introduction
of detention can only be considered a “transitional measure” into a system that can
function without the use of coercion.!!

The Directive laying down standards for the reception of applicants for interna-
tional protection'” (hereinafter: Reception Directive) is also relevant in determin-

Council Directive 2004/83/EC on minimum standards for the qualification and status of third-coun-
try nationals or stateless persons as refugees or as persons who otherwise need international protection
and the content of the protection granted, 2004, OJ L 304 (Qualification Directive).

¢ Regulation Dublin III, Preamble, Recital 20.

7 Regulation Dublin III, Art. 28(2)(3).

Consolidated versions of the Treaty on the Functioning of the European Union Protocol (No. 2) on

the application of the principles of subsidiarity and proportionality, OJ C 202.

Wilsher, D., Immigration Detention: Law, History, Politics, Cambridge University Press, 2012, p. 336.

See: Filzwieser, C.; Sprung, A., Dublin III-Verordnung, Das Europdische Asylzustindigkeitssystem - Stand:

1. February 2014, BWV Berliner-Wissenschaft, 2014.

"' Hruscha, B.; Maiani, E, Regulation (EU) No 604/2013 of the European Parliament and of the Council
0f 26 June 2013 establishing the criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the Member States by a third-country
national or a stateless person (recast), in: Hailbronner, K.; Thym, D., (eds.), EU Immigration and Asy-
lum Law, A Commentary, 2nd edition, C.H.Beck/Hart/Nomos, 2016, pp. 1478; Bender, D.; Hocks,
S., Eilrechtsschutz und Selbsteintrittspflicht im Dublin-Verfahren, Asylmagazin, 2010, p. 223.

2 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down

standards for the reception of applicants for international protection (recast) OJ L 180 (Reception
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ing the conditions of detention and treatment in situations where it is necessary to
restrict the freedom of movement of asylum seekers and to order their detention,
and in the procedures provided for by the Member States. Thus, Article 7(1) of
the Reception Directive guarantees freedom of movement for applicants “within
the territory of the host Member State or within an area assigned to them by
that Member State”. It is this provision that creates ambiguity about the freedom
of movement of asylum seekers because it is provided for in the first part of the
sentence, whereas in the second part of the sentence it is limited to the area des-
ignated by the state. Article 7 of the Reception Directive regulates two areas that
are closely linked but not identical. The first concerns freedom of movement and
the circumstances under which that freedom may be restricted, while the second
area concerns the place of residence of asylum seekers. These two areas and the
difference in their interpretations are not clearly stated in the provision of Article
7 and it is necessary to amend the provision in terms of a clearer definition of
freedom of movement, restriction of freedom of movement, and place of residence
of asylum seekers. Article 7 of the 2003 Reception Directive was also highly de-
bated during the pre-adoption procedure.'® The article was criticized for giving the
Member States an open path to the complete annulment of the right to liberty.
It is precisely this kind of discretion given to the Member States that also raises
the question of the compatibility of Article 7(1) of the Reception Directive with
Article 31(2) of the 1951 Convention.'* This type of restriction of the movement
of asylum seekers to a specific territorial part of a Member State may consequently
have an impact on access to education, health care, and employment. Therefore,
such territorial restrictions on movement should be used rarely; however, they
should not depend on the size of the area restricting the freedom of movement
of asylum seekers, but on the infrastructure of such an area and the availability of
all necessary services and address the needs of asylum seekers. The vast majority
of asylum seekers are accommodated in reception centers located in the Member
States and funded by the state. As these capacities are limited and often insuffi-
cient, it is clear that there is a need to relocate asylum seekers to other parts of the
Member State where there are spare capacities, and in that case, such a decision
is considered justified. What Peek and Tsourdi see as a problem, however, is the
determination of residence by the state in situations where asylum seekers can af-
ford private accommodation and finance it themselves or have family and friends
with whom they can stay. In that case, the limited capacities in the reception

Directive).

FRA and Council of Europe, Handbook on European Law relating to asylum, borders and immigra-
tion, 2013, p. 138.

See: Marx, R., Article 26, in: Zimmermann, A. (ed.), The 1951 Convention Relating to the Status of
Refugees and its 1967 Protocol: A Commentary, Oxford University Press, 2011, p. 1163-1164.
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centers cannot justify the determination of the asylum seekers” place of residence
and likewise these decisions cannot be based on the public interest."> Moreover, al-
though the system of reception of asylum seekers depends on the capacities avail-
able in the reception centers, this does not mean that the general transfer of all
asylum seekers who are unable to secure accommodation and living conditions
is justified. Therefore, the Member States which do not provide for exceptions to
the determination of residence in individual cases, including those asylum seek-
ers who can secure accommodation on their own, are considered to be in breach
of the Reception Directive.'® Article 8(3) of the Reception Directive prescribes
specific grounds for detention: to verify identity or nationality, to determine those
elements of an asylum application which cannot be obtained in the absence of de-
tention, to decide on the right of an asylum seeker to enter the state territory, due
to the implementation of the return procedure and for reasons of national security
and public order. The Directive on common standards and procedures in Member
States for returning illegally staying third-country nationals (hereinafter: Return
Directive) provides that, if less coercive measures cannot be applied in a particular
case, Member States may detain a third-country national to ensure the return pro-
cedure, especially when there is a risk of absconding or a particular third-country
national avoids or obstructs preparations for the return.'” In the El Dridi case, the
CJEU empbhasized that detention should be used as a last resort.'”® Any detention
may last only as long as is necessary to fulfill the purpose of such detention. The
possibility of detaining a person for reasons of public order and public security
cannot be based on the Return Directive. Given that Article 7(1) of the proposal
to amend the Return Directive gives a certain discretion to the Member States to
restrict the freedom of movement of asylum seekers and the resulting practice, the

5 Peek, M.; Tsourdi, L., Asylum Reception Conditions Directive 2012/33/EU, Article 7, in: Hailbronner,
K.; Thym D., (eds.), EU Immigration and Asylum Law, A Commentary, 2nd edition, C. H. Beck/
Hart/Nomos, 2016, p. 1409.

Meyer, T., Mindestaufnahmebedingungen fiir Asylbewerber: Nivelierung auf niedrigem Niveau oder

Fortschritt fiir eine gemeinsame Asylpolitik in Europa?, in: Neue Zeitschrift fiir Verwaltungsrecht, 2004,

p. 549.

7 Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on
common standards and procedures in Member States for returning illegally staying third-country na-
tionals, O] L 348 (Return Directive) Art. 15(1).

8 Case C-61/11 Hassen El Dridi, alias Soufi Karim [2011], Reference for a preliminary ruling: Corte
d’appello di Trento - Italy, paragraph 39: “...Member States must carry out the removal using the least
coercive measures possible. It is only where, in the light of an assessment of each specific situation, the
enforcement of the return decision in the form of removal risks being compromised by the conduct of
the person concerned that the Member States may deprive that person of his liberty and detain him”, as
well as paragraph 41: “...in order to enforce the return decision, a gradation which goes from the meas-
ure which allows the person concerned the most liberty, namely granting a period for his voluntary
departure, to measures which restrict that liberty the most, namely detention in a specialised facility”.
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question arises as to whether that provision complies with Article 26 of the 1951
Convention, which prescribes only the restriction of freedom of movement appli-
cable to aliens in the same situation.”” What De Bruycker et. al. see as a problem
is compliance with international sources of law, such as the European Convention
for the Protection of Human Rights and Fundamental Freedoms® (hereinafter:
ECHR), the International Covenant on Civil and Political Rights®' and the 1951
Convention, as well as the lack of proportionality provisions that must be taken
into account when determining measures restricting the freedom of movement of
asylum seekers. Restricting freedom of movement to ensure a faster and more ef-
ficient examination of asylum applications is not in line with international regula-
tions and these circumstances should be taken into account when deciding on the
proposal to amend the Return Directive.??

The Directive on standards for the qualification of third-country nationals or state-
less persons as beneficiaries of international protection, for a uniform status for
refugees or for persons eligible for subsidiary protection, and for the content of the
protection granted” (hereinafter: Qualifications Directive) guarantees freedom of
movement for beneficiaries of international protection “within their territory un-
der the same conditions and with the same restrictions as those provided for other
third-country nationals legally resident in their territories.”* What follows from
that provision is a reference to the national rules of the Member States as regards
restrictions on the freedom of movement of beneficiaries of international protec-
tion and those in the process of obtaining international protection. The question
arises as to where and under what conditions asylum seekers will stay while their
status is being decided, and how to proceed when it comes to a family with minor
children. Another question that arises is the situation when the asylum secker is an
unaccompanied minor. Will his or her freedom of movement be restricted because
the minor is without the supervision of a responsible adult, and where will he or
she normally be accommodated while waiting a decision on his or her application?

¥ Marx, gp. cit., note 14.
2 Council of Europe, European Convention for the Protection of Human Rights and Fundamental
Freedoms, as amended by Protocols Nos. 11 and 14, 4 November 1950, ETS 5.

2 UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966,
United Nations, Treaty Series, vol. 999.

22 De Bruycker, P; Bloomfield, A.; Tsourdi, E. L.; Pétin, ]., Alternatives to Immigration and Asylum De-
tention in the EU - Time for Implementation, Odysseus - Academic Network for Legal Studies on Im-
migration, 2015, p. 35.

#  Directive 2011/95/EU of the European Parliament and of the Council of 13 December 2011 on
standards for the qualification of third-country nationals or stateless persons as beneficiaries of inter-
national protection, for a uniform status for refugees or for persons eligible for subsidiary protection,
and for the content of the protection granted (recast), OJ L 337 (Qualifications Directive).

2 Qualifications Directive, Art. 33.
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Article 26 of the Directive on common procedures for granting and withdrawing
international protection” (hereinafter: Common Procedures Directive) stipulates
that “Member States shall not hold a person in detention simply because he or she
is an applicant” and that if the applicant is detained, “Member States shall ensure
that there is a possibility of speedy judicial review in accordance with Directive
2013/33/EU.” It is clear that the Common Procedures Directive calls for the ap-
plication of the Reception Directive when it comes to determining the measure of
detention of asylum seekers but reiterates the importance of the fact that no one
may be detained or deprived of freedom of movement simply because he or she is
an asylum seeker. The purpose of the Common Procedures Directive is to ensure
that all asylum seekers have access to the asylum procedure and, in part, to enable
interpreters to ensure that the authorities in charge of the procedure are sure that
the third-country national wishes to apply for asylum. This also applies to asylum
seekers in detention institutions.?

Several problems exist in the current EU asylum system when it comes to re-
stricting the freedom of movement of asylum seekers and enforcing detention
measures. The biggest problem is the different interpretations of the provisions by
the Member States and the use of national security as a pretext for many deten-
tion decisions. It is precisely because of the perceived shortcomings of the asylum
system that the EU has embarked on the reform and adoption of the PMA, which
will be discussed later in this paper.

3. DETENTION OF ASYLUM SEEKERS IN THE REPUBLIC OF
HUNGARY

Article 27 of the Hungarian Constitution states that everyone legally residing in
Hungary has the right to choose their place of residence as well as freedom of
movement.”” Thus, the Hungarian legislator implemented the provisions of the
1951 Convention and Article 26 on freedom of movement. For the purpose of
conducting the asylum procedure and ensuring transfers under the Dublin pro-

»  Directive 2013/32/EU of the European Parliament and of the Council of 26 June 2013 on common
procedures for granting and withdrawing international protection, O] L 180 (Common Procedures
Directive).

2 “In order to facilitate access to the examination procedure at border crossing points and in detention

facilities, information should be made available on the possibility to apply for international protection.

Basic communication necessary to enable the competent authorities to understand if persons declare

their wish to apply for international protection should be ensured through interpretation arrange-

ments.” Common Procedures Directive, Recital 28.

27

Magyarorszdg Alaptérvénye from April 25, 2011, available at: [hteps://nemzetikonyvtar.kormany.hu/
download/8/00/50000/horv%C3%A1t-magyar_nyomdai.pdf], Accessed 2 February 2021.
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cedure, the Administration may detain the asylum seeker to establish his or her
identity, if expulsion proceedings have been initiated or if there are reasonable
grounds for believing that the asylum seeker is seeking international protection
solely in order to delay or impede the enforcement of the expulsion decision, in
order to establish the facts and circumstances on which the asylum application is
based if those facts and circumstances cannot be established without detention,
in particular where there is a risk of absconding. It is also possible to impose this
measure when detention is necessary to protect national security or public order
if the application is lodged at an airport, when detention is necessary to secure
surrender procedures under the Dublin III Regulation and when there is a serious
risk of absconding. Detention may be determined on a case-by-case basis, and
only if its purpose cannot be ensured by the application of an availability measure.
Before imposing a detention measure, the Administration shall consider whether
the purpose can be achieved by applying a less restrictive measure.”*An unaccom-
panied minor cannot be detained under Hungarian law. The detention of a fam-
ily with a minor can only be determined as a final measure, taking into account
primarily the best interests of the child.”

As regards the effectiveness and oversight of the national judiciary over the legality
of detention decisions, the Hungarian Helsinki Committee (hereinafter: HHC)
concludes in an analysis of sixty-four court decisions conducted in 2014 that such
oversight is completely ineffective.”® The HHC has systematically criticized the
shortcomings of detaining asylum seekers.? The decision of the District Court of
Nyirbdtor is an extreme example showing the lack of individualization of each case
precisely because it contained incorrect personal data such as the name, date of
birth, or nationality of an asylum secker.?> Moreover, four national court decisions
contained a date of birth indicating an age below 18 years. However, no decision

22007 évi LXXX t6rvény a menedékjogrdl (Asylum Act), Art. 31 (A) (1) (2) (3).
#2007 évi LXXX t6rvény a menedékjogrdl (Asylum Act), Art.31 (B) (1) (2).

% See: Hungarian Helsinki Committee, Information Note on asylum-seekers in detention and in Dublin
procedures in Hungary, 2014.

> See: Hungarian Helsinki Committee, Briefing paper for the European Committee for the Preven-
tion of Torture and Inhuman or Degrading Treatment or Punishment (CPT) on the occasion of the
CPT’s periodic visit to Hungary, 2013, Chapter 5.1, available at: [http://helsinki.hu/wp-content/up-
loads/HHC_briefing-paper_CPT_periodic_ visit_28March2013_FINAL.pdf], Accessed 27 January
2021; Hungarian Helsinki Committee, Access to Protection Jeopardized — Information note on the
treatment of Dublin returnees in Hungary, 2011, Chapter 4-5, available at: [http://helsinki.hu/en/ac-
cess-to-protection-jeopardised-2], Accessed 27 January 2021; Hungarian Helsinki Committee, Stuck
in Jail — Immigration detention in Hungary in 2010/2011, available at: [http://helsinki.hu/wp-con-

tent/uploads/HHC-immigration-detention_ENG_final.pdf], Accessed 27 January 2021.

According to: Nyirbdtor District Court, Decisionsno. 1.Ir.214/2014/3., 9.1r.350/2014/3.,
1.1r.728/2013/5. and 9.1r.335/2014/3.
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called into question the legality of detaining an asylum seeker under the age of
18, nor did it involve an age assessment procedure or proof of the legal age of a
particular asylum seeker.”> According to an analysis conducted by the Hungarian
Supreme Court, out of approximately 5,000 decisions made in 2011 and 2012,
only in three cases was a particular detention measure overturned, while the rest
simply extended such a measure without any particular justification.* It is pre-
cisely because of such inconsistencies and legal shortcomings in the decisions of
national courts that the ECtHR has examined 7 cases related to the arbitrary de-
tention of asylum seekers in 2019 alone.” These cases of omission were suspended
pending a decision by the CJEU on whether holding asylum seekers in a transit
zone was equated with deprivation of liberty and detention. Now that the CJEU
has ruled that such detention is tantamount to deprivation of liberty, it remains
to be seen how the Hungarian authorities will act on that decision. In 2018, the
Administrative and Labor Court in Szeged annulled several decisions on the place-
ment of asylum seekers in transit zones, although such a practice did not last lon-
ger than the beginning of 2019.% There are three detention facilities: Debrecen,
Békéscsaba and Nyirbdtor, with a total capacity of 472 places.”’As of March 28,
2017, all asylum seekers entering the transit zones of Részke and Tompa remain
de facto detained, although the Hungarian authorities refuse to acknowledge that
this is a form of detention. The fact that asylum seckers within transit zones have
been deprived of their freedom of movement is also confirmed by the UN Work-
ing Group on Arbitrary Detention (UNWGAD),* the European Committee for
the Prevention of Torture (CPT),”” the UN High Commissioner for Refugees

% According to: Nyirbdtor District Court, Decisionno. 1.Ir.46/2014/3., Debrecen District Court, Deci-
sionsno. 68. Bei1.94/2014/4-1., 68.Beii.108/2014/4, 68.Beii.104/2014/4. and 68.Beii.1087/2014/4.
Supreme Court, Advisory Opinion of the Hungarian Supreme Court, adopted on 30 May 2013 and
approved on 23 September 2013.

34

3 Supreme Court, Advisory Opinion of the Hungarian Supreme Court, adopted on 30 May 2013 and

approved on 23 September 2013. Ahmed AYAD v. Hungary and four joint applications [2015] Appli-
cation no. 7077/15, 26250/15, 26819/15, 32038/15, 48139/16; S.B. v. Hungary [2017] Application
no. 15977/17; Dragon DSHIJRI v. Hungary [2016] Application no. 21325/16
3¢ According to: District Court of Szeged, Decision no. 6.K.27.060/2018/8; District Court of Szeged,
Decision no. 44.K.33.689/2018/11.
Asylum Information Database, Country Report 2015.: Hungary, European Council of Refugees and
Exiles, available at: [https://www.asylumineurope.org/sites/default/files/report-download/aida_hu_
update.iv_0.pdf], Accessed 1 March 2021.
UNWGAD, ‘UN human rights experts suspend Hungary visit after access denied’, 15 November
2018, available at: [https://bit.ly/2B7X5Pu], Accessed 12 April 2021.
3 CPT, Report on the visit to Hungary from 20 to 26 October 2017, CPT/Inf (2018) 42, 18 September
2018, available: [hteps://bit.ly/2TTgsTq.], Accessed 1 March 2021.
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(UNHCR),* the UN Human Rights Committee (UNHCR),*' the UN High
Commissioner for Human Rights,** the UN Special Rapporteur on the Human
Rights of Migrants,” the European Commission * and the Council of Europe
Commissioner for Human Rights.”

The following is an analysis and statistical presentation of the decisions on re-
stricting the freedom of movement of asylum seekers and imposing a detention
measure in Hungary in the period from 2015 to 2019.

Table no. 1. Restrictions on the freedom of movement of asylum seekers and de-
tention measures in Hungary in the period from 2015 to 2019

2015 2016 2017 2018 2019
Restrictions on the freedom of move- | 13,202 57,517 1,567 14 40
ment of asylum seekers (100 %) | (100 %) | (100 %) | (100 %) | (100 %)
Detention 1,829 2,621 391 7 0
(13.85 %) | (4.55 %) |(24.95 %) | (50 %) | (0 %)
Alternative measures 11,573 54,615 1,176 / 40
(86.14 %) | (94.78 %) | (75.04 %) | (50 %) | (100 %)

Source 4

From Table no. 1 it follows that, in 2015, the measure of restriction of freedom of
movement was imposed in 13,202 (7.50%) cases out of a total of 175,960 appli-
cations filed that year, of which in 1,829 (1.03%) cases the measure of detention
of asylum seekers was imposed, while in 11,373 (6.47%) cases an alternative mea-
sure of detention was imposed. What is particularly interesting in the Hungarian
system, and what has certainly influenced the changes in the national asylum
system, is the fact that in 2016 there were 29,432 asylum applications in Hungary,

40

UNHCR, ‘UNHCR Chief visits Hungary, calls for greater access to asylum, end to detention and
more solidarity with refugees”.2017, available at: [hetp://bit.ly/2y2BnsC.], Accessed 1 March 2021.
Human Rights Committee, Concluding observations on the sixth periodic report of Hungary,
CCPR/C/HUN/CO/6, 2018., available at: [https://bit.ly/2TWDzwu.], Accessed 1 March 2021.
UN Office of the High Commissioner for Human Rights, Press briefing notes on Iran and Hungary,
2019., available at: [hetp://bit.ly/38h8pXr.], Accessed 1 March 2021.

OHCHR, End of visit statement of the UN Special Rapporteur on the human rights of migrants,
Felipe Gonzélez Morales, 2019., available at: [http://bit.ly/2cqOHcX.], Accessed 1 March 2021.
European Commission, Migration and Asylum: Commission takes further steps in infringement pro-
cedures against Hungary, 2018., available at: [https://bit.ly/2uME]2c], Accessed 1 March 2021.
Commissioner for Human Rights Of The Council Of Europe, Report following visit to Hungary from
4 to 8 February 2019, 2019., available at: [http://bit.ly/30upilp], Accessed 1 March 2021.

Analysis made based on the processing of data contained in the reports from 2015 to 2019 in Asylum
Information Database, Country Report: Hungary, European Council of Refugees and Exiles, available
at: [https://www.asylumineurope.org/reports/country/hungary], Accessed 1 March 2021.
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and the number of measures restricting freedom of movement imposed that year
was 57,517, of which in 2,621 (4.55%) cases a detention measure was imposed,
while in 54,615 (94.78%) cases an alternative detention measure was imposed.
The existence of such illogicalities in the Hungarian system can only presuppose
the fact that third-country nationals, refugees, and migrants have already been
detained even before applying for asylum. Such detentions are not in line with in-
ternational and European standards for the protection of human rights and refu-
gees. After the amendment of the asylum legislation, the number of applications
decreased significantly, so that in 2017 there were 3,397 asylum applications, and
the measure restricting freedom of movement was imposed in 1,567 (46.12%)
cases, of which in 391 (11.51%) cases a detention measure was imposed, while in
1,176 (34.61%) cases an alternative detention measure was imposed.

The trend of declining asylum applications decreased in 2018 as well, with only
670 applications submitted that year, and in 14 (2.08%) cases a measure restrict-
ing freedom of movement was imposed, of which in 7 (1.04%) cases a detention
measure was imposed and in 7 (1.04%) cases alternative detention measures were
imposed. In 2019, 468 asylum applications were filed, and in 40 (8.54%) cases a
measure restricting freedom of movement was imposed, with an alternative mea-
sure of detention being imposed in all 40 (8.54%) cases, whereas the measure of
detention was not imposed in any case.

It can be concluded that Hungary experienced a large influx of refugees and mi-
grants to its territory after 2015 and reacted completely unprepared in 2016 when
it imposed a measure restricting freedom of movement in 57,517 cases, but not
only for asylum seekers — as the number of applications was 29,432, which does
not correspond to the possible actual situation. This would mean that in 28,085
(48.82%) cases a measure restricting freedom of movement was imposed on third-
country nationals who did not apply for asylum or the Hungarian authorities did
not credibly register asylum seekers, which ultimately led to data discrepancies.
After 2017, the number of asylum applications started to decrease, following the
new asylum legislation, which has been criticized by the European courts and
other EU bodies as unlawful. As the number of asylum applications decreased, so
did the number of cases in which a measure restricting freedom of movement was
imposed. It is evident that not a single asylum seeker was detained in 2019, but
these are certainly not real indicators of the situation, as Hungary does not con-
sider the placement of asylum seekers in transit zones as a form of deprivation of
liberty, and therefore such detention is not included in the statistics of detention
measures, which will have to change following the latest CJEU judgment.
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Both the ECtHR and the CJEU have ruled on the lawfulness of detaining asylum
seekers in Hungary in several cases. In each of them, they found the basis for the
unlawfulness of such deprivation of liberty, especially after changes in legislation
caused by the refugee and migration crisis in the EU. In that regard, in Lokpo and
Touré v. Hungary, the ECtHR found that the absence of a detailed explanation of
the deprivation of liberty of an asylum seeker rendered that measure incompatible
with the legality requirement inherent in Article 5 of the ECHR. Therefore, in the
Court’s view, the detention of the asylum seeker cannot be considered “lawful”
within the meaning of Article 5 § 1 (f) of the ECHR.” Shortly after that judg-
ment, the ECtHR found in the cases of Al-Tayyar Abdelhakim v. Hungary and
Hendrin Ali Said and Aras Ali Said v. Hungary that there had been a violation of
Article 5 § 1 (f) of the ECHR because asylum seekers had been deprived of their
liberty for a longer period. After all, the refugee authorities did not initiate their
release. The ECtHR concluded that the procedure followed by the Hungarian
authorities had the same shortcomings as the case of Lokpo and Touré.**As Szuhai
and Tiélas state, the authorities in Hungary, as in the other Member States, do
not know how to address the issues arising from the migration and refugee crisis,
and the governments of those countries are unable to solve structural problems.
To change this, the states must have economically functioning institutions with
stable governance to cope with pressures such as mass influx.“Vajkai believes that

the issue of migration should be discussed as a matter of security policy in every
Member State.”

It can be concluded that the decisions imposing the detention measure are mold-
ed and that their imposition lacks individual reasoning as to the lawfulness and
proportionality of the detention and does not take into account the individual
circumstances of each case, including the vulnerability of the individual. Neces-
sity tests and proportionality analyses were not used in all cases and alternatives to
detention were sometimes not even considered. Such claims are confirmed by the
CJEU in the judgment of O.M. v. Hungary®' where it was found that the measure

4 ECtHR - Lokpo and Touré v. Hungary, Application No. 10816/10.

4 ECtHR - Al-Tayyar Abdelhakim v. Hungary, Application No. 13058/11; ECtHR - Hendrin Ali Said
and Aras Ali Said v. Hungary, Application No. 13457/11.

See: Szuhai, 1., Talas, P, A 2015-6s eurdpai migrdcids és menekiiltvilsdg okairdl és hdtterérdl, in: Talas, P.
(ed.), Magyarorszdg és a 2015-6s eurdpai migrdcids vilsdg, Dialég Campus Kiadé Budapest, 2017, p.
9-35.

See: Vajkai, E. 1., A migrdcids vdlsdg biztonsdgpolitikai aspektusai, in: Talas, P. (ed.), Magyarorszdg és a
2015-6s eur6pai migrdcids vélsdg, Dialég Campus Kiadé Budapest, 2017, p. 35-49.

> O.M. v. Hungary [2016] Application No. 9912/15.
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of detention of vulnerable asylum seekers is not sufficiently individualized.>* The
latest judgment of the CJEU is related to the imposition of a detention mea-
sure and its duration in the case of FMS and others v. Orszdgos Idegenrendeszeti
Féigazgatésdg Dél-alfoldi Regionalilis Igazgatésdg and Orszdgos Idegenrendeszeti
Féigazgatésig.

3.1. Judgment of the CJEU — FMS and others v. Orszigos Idegenrendeszeti
Féigazgat6sig Dél-alfoldi Regionalilis Igazgatsig and Orszdgos
Idegenrendeszeti Fdigazgatésig

Afghan nationals (C-924/19 PPU) and Iranian nationals (C-925/19 PPU) who
entered Hungary via Serbia applied for asylum at the Részke transit center located
on the Serbian-Hungarian border. Under Hungarian law relating to a safe third
country, these applications were rejected as inadmissible, and decisions were taken
requiring the applicants to return to Serbia. However, Serbia refused to readmit
the applicants to its territory, arguing that the conditions set out in the Agreement
between the European Community and the Republic of Serbia on the readmis-
sion of persons residing without authorization were not met.’* Following that
decision, the Hungarian authorities did not examine the substance of the applica-
tion, but the countries of destination listed in the initial return decision were also
amended to include the asylum seckers’ country of origin. After that, the asylum
seekers filed complaints in relation to these changes, and brought a lawsuit before
the Hungarian court requesting the annulment of the return decisions. They also
covered the issue of their long-term detention in the transit zone as well as the ma-
terial reception conditions. According to the judgment of the CJEU, “by adminis-
trative decision of 25 April 2019, the asylum authority rejected the application for
asylum made by FMS and FNZ, without examining its substance, as inadmissible
on the basis of Article 51(2)(f) of the Law on the right of asylum, on the ground
that the applicants had arrived in Hungary via a third country on whose territory

52 The Court has found that Article 5 (1) (b) of the ECHR cannot serve as a legal basis for detaining
asylum seekers. The Court therefore unanimously ruled that the detention of the asylum seekers was
arbitrary and unjustified, in breach of Article 5 (1) of the ECHR. In particular, the Court found that
the Hungarian authorities had not made an individualized assessment and had taken into account the
applicant’s vulnerability in detention on the basis of his sexual orientation. The Court emphasized the
special care that the authorities should take when deciding on deprivation of liberty in order to avoid
situations that could create a bad environment due to which asylum seekers are forced to flee.

3 Case Szegedi Kozigazgatdsi és Munkaiigyi Birésig — Madarska — FMS, FNZ (C-924/19 PPU), SA
and SA junior (C-925/19 PPU) v. Orszdgos Idegenrendészeti Fdigazgatésig Dél-alfoldi Regiondlis
Igazgatdsdg, Orszdgos Idegenrendészeti Fdigazgatdsdg [2020] SL C 161.

> Agreement between the European Community and the Republic of Serbia on the readmission of per-

sons residing without authorisation, annexed to the Council Decision, 2007, OJ 2007 L 334.
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they were not exposed to persecution justifying recognition of refugee status or to
a risk of serious harm justifying the grant of subsidiary protection and that they
were guaranteed sufficient protection in the countries through which they had
travelled before arriving in Hungary. By that same decision, the asylum authority
asserted that the principle of non-refoulement did not apply in the case of those
applicants in connection with Afghanistan and ordered that they be removed to
Serbia”.>°As further stated, “FMS and FNZ brought an action before the refer-
ring court, requesting it to annul those orders and to order the asylum authority
to conduct a fresh procedure, claiming, first of all, that those orders constitute
return decisions which must be amenable to a judicial action and, next, that those
return decisions are illegal. FMS and FNZ claim that the asylum authority ought
to have examined the substance of their application for asylum since they had not
been readmitted to the territory of Serbia and since Article 51(2)(f) of the Law on
the right of asylum introduces a new concept of ‘safe country of transit’, which is
contrary to EU law. In addition, FMS and FNZ brought an administration action
for failure to act before the referring court against the aliens policing authority at
first instance, seeking a declaration that that authority failed to fulfil its obliga-
tions by not assigning them accommodation outside the Roszke transit zone.”
Such treatment is contrary to Article 27 of the Hungarian Constitution as well
as Article 14 § 4, which guarantees the right to asylum. Szegedi Kozigazgatdsi és
Munkatigyi Birésdg (Administrative and Labor Court in Szeged, Hungary) de-
cided to stay the proceedings and to refer the following preliminary questions to
the CJEU for a finding of irregularities in the actions of the Hungarian authorities
and the administrative court in the areas of asylum, detention in transit zones and
freedom of movement.

The CJEU has primarily examined the situation of persons in the Rdszke transit
center, in the light of the rules governing the detention of asylum seekers and the
rules of the Return Directive relating to the illegal stay of third-country nationals.
In this connection, the CJEU first found that the detention of an asylum seeker in
a transit zone must be considered as a measure restricting freedom of movement,
i.e. deprivation of freedom of movement equivalent to imposing a measure of
detention. Coming to this conclusion, the CJEU argued that the notion of “de-
tention” in a transit zone means a coercive measure that presupposes deprivation
of liberty rather than mere restriction of the person’s freedom of movement and
isolation of that person from the rest of the population, requiring the person con-
cerned to remain within a confined and closed area.”” According to the CJEU, the

% Case C-924/19 PPU and C-925/19 PPU, op. ciz. note 53., par. 51.
¢ Jbid.,par. 59-60.
7 Ibid.,par. 231.
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conditions prevailing in the Részke transit zone constitute deprivation of liberty,
inter alia because the asylum seckers cannot leave the zone legally and of their own
free will.”® The Court also considered whether such detention complied with the
requirements of European law and found that, under Article 8 of the Reception
Conditions Directive and Article 15 of the Return Directive, neither an asylum
seeker nor a third-country national in return could be detained solely because they
cannot provide for their own needs as they do not have sufficient means to cover
the cost of living on their own.”

The CJEU has ruled that Article 33 of the Procedures Directive should be inter-
preted as precluding any national rule allowing the rejection of an application for
international protection as inadmissible, merely because the applicant came to the
territory of a Member State through a country where he or she was not exposed to
persecution or a risk of serious harm within the meaning of a national provision
transposing Article 15 of Directive 2011/95, or in which a sufficient level of pro-
tection is guaranteed.®” Importantly, the CJEU has pointed out that the principle
of the supremacy of EU law, as well as the right to effective judicial protection
guaranteed by Article 47 of the EU Charter, must be interpreted as requiring
the national court, in the absence of a national provision providing for judicial
review of the lawfulness of an administrative decision ordering the detention of
an asylum seeker or third-country national whose applications for asylum have
been rejected, to declare that it has jurisdiction to decide on the lawfulness of such
detention and authorize that court to release the person concerned immediately
if it considers that the detention is contrary to EU law. The same rule was set in
the absence of a national provision providing for judicial review of the right to
accommodation within the meaning of Article 17 of the Reception Directive, i.e.
the CJEU orders the national court to declare itself competent to rule on a remedy
intended to guarantee such a right.®!

It therefore follows from this judgment that detention in a transit zone is no
longer lawful after four weeks and that the conditions prevailing in transit zones
indisputably lead to them fulfilling all the conditions of detention and depriva-
tion of liberty, which is contrary to positive EU legislation. With this judgment,
the CJEU has given great powers to national courts. It is also very important that
the CJEU states that it is not lawful to reject an asylum application because the
applicant entered the territory of a certain Member State through the territory of

% Ibid., par. 229.
9 Ibid., par. 266.
8 Jbid., par. 165.
ot Jbid., par. 301.
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a Member State where his or her life was not endangered, i.e. safe third countries.
It is very clear that the CJEU states that the application of the institution of a safe
third country, as introduced in Hungarian legislation, is illegal when used as a
pretext for taking responsibility for refugees.

With this ruling, the EU has taken a major step for the Member States whose laws
have not given administrative courts the power to overturn a decision to detain
an asylum seeker, but only to return it to a review body with a more advisory role.
One of these countries is Croatia, whose legal framework stipulates that decisions
based on the discretion of administrative bodies, such as the issue of asylum and
detention, cannot be overturned by administrative courts. Such a decision of the
CJEU will certainly have an impact on the amendment of certain procedural is-
sues and legislative provisions of national laws. This decision was preceded by the
ECtHR judgment in Ilias and Ahmed v. Hungary, which found that Hungary
had breached its human rights obligations by returning an asylum seeker to Serbia
without considering the risk that he might be subjected to inhuman and degrad-
ing treatment upon arrival.®> The CJEU goes beyond the ECtHR and finds that
detention in the Roszke transit zone without a formal decision and appropriate
safeguards constitutes arbitrary detention.® Notwithstanding court decisions, the
Hungarian Migration and Asylum Office ignored court rulings and continued to
designate a transit zone as a place to detain asylum seekers under the same condi-

tions as before the ECtHR and CJEU decisions.*

4. DETENTION UNDER THE NEW PACT ON MIGRATION AND
ASYLUM

Three key pieces of European legislation relating to the detention of asylum seek-
ers are subject to the reform proposed by the new PMA, namely the Reception
Conditions Directive, the Return Directive, and the Dublin III Regulation. All
three of these changes tend to make detention conditions more severe. Three main
trends can be observed. The first is the increased use of detention measures on a
wider range of grounds, the second is the expansion of other measures that restrict
the freedom of movement of asylum seekers, other than detention, and the third
is certainly related to problematic conditions in detention facilities. These trends
lead to a large gap between the development of the CEAS and the protection of
human rights, as the greatest human rights violations occur precisely in connec-

2 Case Ilias and Ahmed v. Hungary [2019] Application No. 47287/15.
6 Case C-924/19 PPU and C-925/19 PPU, op. cit. note 53., par. 248.
¢ See: Hungarian Helsinki Committee, The Immigration and asylum office continues to ignore court

decisions and interim measures, 2018.
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tion with the detention of asylum seekers.®The Return Directive introduced an
additional basis for detention if a third-country national poses a risk to public
policy, public security, or national security. Furthermore, Member States are re-
quired to set a maximum detention period at three months, a change which the
Commission justifies by referring to the ineffectiveness of return policies. The pro-
posed changes to the risk of absconding and the mandatory denial of the period
of voluntary return also have implications for the right to liberty. Further changes
to the legal framework governing the detention and accommodation of applicants
for international protection are provided for in the proposal for a Regulation on
Asylum and Migration Management, which replaces the Dublin III Regulation.
The deadlines applicable to relocation procedures are also changed if a detention
measure is used, which in most cases means stricter deadlines.®

The Commission’s proposal for a revised Reception Conditions Directive intro-
duces changes to the legal framework governing freedom of movement and deten-
tion during the asylum procedure, as in the current Reception Conditions Direc-
tive, the general rule of freedom of movement in the territory of a Member State
or within the territory assigned to the applicants in that Member State. However,
the proposed recast of the Directive provides that the Member States shall grant to
asylum seekers a specific place of residence, if necessary for reasons of public inter-
est or public order, for rapid processing and effective monitoring of applications,
for rapid processing and effective monitoring of transfer procedures or for the
prevention of absconding. The proposal explicitly states that all decisions restrict-
ing the freedom of movement of asylum seekers must be based on an individual
approach, taking into account any special needs for the reception of applicants
and the principle of proportionality. The importance which the Commission at-
taches to measures restricting freedom of movement is reflected in the fact that
Article 8 adds a further ground for detention: where an asylum seeker has been
granted a particular place of residence but has not fulfilled his or her obligation to
reside in that country, and there is a real risk of absconding, the asylum seeker may
be detained to ensure that the obligation to stay in an assigned place is fulfilled.
All legal detention requirements and applicable guarantees set out in the current
Reception Conditions Directive remain unchanged. This means that the duration
of the detention measure must be proportionate and that detention is no longer
allowed if there are no longer indications that an asylum seeker will not fulfill the

®  REMAP Study First Edition, Chapter 2 — Ensuring Liberty and Freedom of Movement, 2020, p. 41.

% Caritas Europa’s analysis and recommendations on the EU Pact on Migration and Asylum, Po-

sition Paper, Caritas Europa, available at: [https://www.caritas.eu/wordpress/wpcontent/up-
loads/2021/02/210212_position_Paper_EU_Pact_migration_Caritas_Europa_Final.pdf], Accessed
12 January 2021.
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obligation to stay in an assigned place. Cornelisse, therefore, considers that mea-
sures to detain and restrict freedom of movement, if decided by an administrative
body, should also be subject to swift judicial review, and the scope of such review
should be such as to enable the judicial authority to substitute its own decision
for the administrative authority’s decision. Also, he believes that it is necessary to
amend the Commission’s proposal for a new PMA if real protection, promised
security, and decent conditions are to be achieved because this proposal does not
contribute to the protection of asylum seekers.®”

In their recent joint commentary on the new PMA proposal, Greece, Spain, Mal-
ta, and Italy warn that, although the Commission’s proposal does not explicitly
include this possibility, we must be sure that the final regulation of border proce-
dures does not pave the way to undesirable effects. According to their comments,
the establishment of large closed centers at the external borders is not acceptable
and they note that the proposed asylum and migration management must fully
respect human rights and the rights of asylum seekers.®

The new PMA does not define or explicitly mention detention, but that does not
mean that it excludes it from the application. On the contrary, it tacitly tightens
the rules of detention and leads to the fact that detention is no longer used as a last
resort, but as a necessary measure in the procedure that takes place at the border.
According to Wessels, this proposal seems to run counter to the ECtHR’s position
on the interpretation of Article 5 of the ECHR. Wessels considers that a closer
examination of the text of those provisions which could serve as a basis for deten-
tion and the asylum procedure (Article 8(3)(d) of the Commission proposal to
amend the Reception Conditions Directive) and for the border return procedure
(Article 41(a)(5) of the proposal to amend the Common Procedures Directive)
largely reflects the wording of Article 5 (1) (f) of the ECHR concerning the pre-
vention of unauthorized entry. The proposal appears to have been shaped by that
standard. In this context, if the detention is possible during border proceedings
under Article 5(1)(f), it is important that entry has not yet been declared autho-
rized.”” However, as the REMAP study shows, Article 5 of the ECHR is not in

& See: Carrera, S., The Pact and Detantion: An Empty Promise of “certainty, clarity and decent conditions”,

Special series of post on the New Migration Pact, coordinated by Prof. Daniel Thym, EU Immigration
and Asylum Law and Policy, 2020.

New Pact on Migration and Asylum: comments by Greece, Italy, Malta and Spain, available at: [heep://
www.astrid-online.it/static/upload/2511/251120-non-paper-pacto-migratorio.pdf], Accessed 12 Jan-
uary 2021.

Wessels, J., The New Pact on Migration and Asylum: Human Rights challenges to border procedures.,
Online publication or Website, RLI Blog on Refugee Law and Forced Migration, available at: [https://
rli.blogs.sas.ac.uk/2021/01/05/the-new-pact-on-migration-and-asylum-human-rights-challenges-to-
border-procedures/], Accessed 14 January 2021.
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line with international human rights law. The prohibition of arbitrary detention
is a well-established rule of customary international law and is codified in a wide
range of treaties, such as Article 9 of the International Covenant on Civil Rights.
Also, based on case law and General Comments, the Human Rights Committee
explained that the detention of asylum seekers is only allowed for a short period to
document their entry, record their claims and establish their identity.”® It has been
proposed to detain asylum seekers in the screening or rapid verification process for
a maximum of 5 days, but if, for example, the identity could not be established for
months, it remains unclear how much the procedure is expected to be shortened
and what happens when these deadlines are exceeded. According to Carrera, one
of the problems is that this period can be extended to 12 weeks in cases where indi-
viduals appeal against a decision rejecting an application for international protec-
tion and can be further extended, depending on the time required to prepare the
return procedure or implement expulsion proceedings.”’ Besides, the detention
of asylum seckers at the EU border during the international protection process-
ing according to all international standards should be considered arbitrary, unless
there are specific reasons identified in each case, after which it is considered neces-
sary to impose a detention measure. The whole proposal is based on the fact of
illegal entry and prevention of illegal entry, but the illegal entry should not be the
basis and justification for detaining asylum seekers. It can be concluded that, with
this proposal, the objective of asylum policy, instead of a common way of creating
uniform rules and harmonizing procedures, has become the fight against illegal
entry into the EU. Such an objective cannot lead to a quality and harmonized asy-
lum policy. The EU is legally bound to follow the rules of customary international
law, which are an integral part of the EU legal order and binding on its legislators.
However, the new PMA would allow the detention of third-country nationals in
order to assess their claims, such as those coming from a country of origin with a
recognition rate of less than 20%, without specific individual reasons.”

It can therefore be concluded that the Commission’s proposal provides for deten-
tion in the event of illegal entry or during the processing of asylum applications,
which is not in line with international law and the obligations that the EU must
fulfill. It is therefore necessary to amend such a proposal and to derogate from
keeping the asylum seekers at the borders only on the grounds of attempted illegal
entry and for the purpose of the asylum procedure. The proposal for a Regulation

70 REMAP Study First Edition, Chapter 2 — Ensuring Liberty and Freedom of Movement, 2020.

7' Carrera, S., Whose Pact? The Cognitive Dimensions of the New EU Pact on Migration and Asylum,
CEPS Policy Insights, No. 2020-22, 2020, p. 4, available at: [https://www.ceps.eu/wp-content/up-
loads/2020/09/P12020-22-New-EU-Pact-on-Migration-and-Asylum.pdf], Accessed 14 April 2021.

72 Wessels, op. cit., note 67.
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addressing situations of crisis and force majeure in the field of migration and asy-
lum refers to provisions on the adaptation of new tools for managing migration
at the border in exceptional situations, some of which have consequences for the
right to liberty. In the event that a mass influx of irregular arrivals floods the Mem-
ber State’s asylum, reception, or return systems and thus jeopardizes the function-
ing of the CEAS, derogations from the proposed Asylum Procedures Regulation
are allowed, meaning that the asylum and return procedures may be extended
for an additional period of 8 weeks. The preamble to the Regulation clarifies that
detention should also be possible during this period, following Article 41(a) of
the proposed Asylum Procedures Regulation concerning the border return proce-
dure. Moreover, the proposed Regulation addressing situations of crisis and force
majeure in the field of migration and asylum introduces two additional cases in
which the risk of absconding can be presumed in individual cases unless proven
otherwise. Such a presumption may subsequently provide a basis for the use of
detention under Article 18 of the proposed recast of the Return Directive. Two
additional grounds are an explicit expression of intent not to comply with return-
related measures or a gross failure to comply with the obligation to cooperate in
the proceedings.”

When it comes to respecting the right to personal liberty, perhaps the most strik-
ing feature of the PMA is the implicit blurring of the line between detention
and restriction of freedom of movement, a tendency that is undoubtedly typical
of modern migration management. The most important question raised by such
practices is how well our current framework of fundamental rights can respond to
the challenges that arise from it. Checks and border procedures are characterized
by refusal of entry. At the same time, applicants for international protection have
the right to remain under EU law and cannot return before their application is
assessed. Moreover, Article 18 of the EU Charter provides for the right to asylum.
This special construction of detention at the border inevitably affects the freedom
of asylum seckers at the border or in the transit zone. In fact, in these proceedings,
entry is refused precisely to prevent free movement within the territory of a Mem-
ber State, as well as potential secondary movements within the EU.

The policy of non-entry into the EU, as provided for in the control and border
asylum and return procedures, interferes with the right to personal liberty and also
raises complex factual and legal questions. Such solutions will certainly harm the
human rights of asylum seekers, noting that in 2013 the European Commission
delivered an opinion stating that border procedures can only be used in excep-
tional circumstances because they involve keeping asylum seekers and unaccom-

7 See: Carrera, 0p. cit., note 65.
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panied minors. It can therefore be concluded that the detention of asylum seekers
at the EU external borders will constitute a deprivation of liberty and not a mere
restriction on freedom of movement, and the measure of detention will no longer
be the exception but the rule. It is therefore necessary to address the amendments
to the PMA with a view to finding a solution for developing and strengthening the
CEAS that protects the human rights of asylum seekers

5. CONCLUSION

After the migration and refugee crisis, Hungary was a state that changed its leg-
islation regarding the granting of international protection and began the practice
of conducting asylum procedures exclusively in transit zones, thus automatically
detaining asylum seekers, although Hungary did not consider this a deprivation of
liberty. This paper therefore analyzes Hungary’s treatment of asylum seekers, and
then proceeds to examine the case law of the CJEU in the case of FMS and others
v. Orszdgos Idegenrendeszeti Féigazgatdsdg Dél-alfoldi Regionaldlis Igazgatdsdg
and Orszdgos Idegenrendesgat F8. What the CJEU has found is that leaving peo-
ple in transit zones without the right to free movement is to be considered deten-
tion, even though they are not specialized detention facilities. It can be concluded
that the research has shown that Hungary’s actions following the migration and
refugee crisis and the changes in legislation related to the rights of asylum seekers
are in complete contradiction with European and international legal norms when
it comes to restricting the freedom of movement of asylum seckers and applying
detention measures. To date, Hungary has not changed its treatment of asylum
seekers in transit zones, although the CJEU has made it clear that such deten-
tion of asylum seekers must be stopped immediately. With this ruling, the CJEU
has taken a major step towards protecting the rights of asylum seekers when it
comes to freedom of movement within the country in which they have sought
asylum. Shortly after the Court ruling, the EU proposed a number of changes
that it introduced into the new PMA to improve the existing asylum and migra-
tion management system. After analyzing the provisions of the PMA related to
the detention of asylum seckers in the border procedure, it was found that they
do not contribute to the CEAS and the protection of the human rights of asylum
seekers, but represent a step backwards.The provisions on the implementation of
the asylum procedure at the EU border, as well as the automatic detention of an
asylum seeker during that time, are in line with the recent case law of the CJEU.
With the adoption of the new PMA, the EU will not compromise the protection
of the rights of refugees and asylum seekers in any way when it comes to restrict-
ing freedom of movement and detention, and detention will no longer be used
as an “ultima ratio” but as a “prima ratio” necessary to carry out border asylum
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procedures. The provisions of the new PMA regarding detention violate the hu-
man rights of refugees and asylum seekers. Efforts must be made to amend such
a pact, especially when it comes to vulnerable groups of asylum seekers such as
children and unaccompanied minors, in order to protect the human rights of refu-
gees and asylum seekers at the highest level. Preventing illegal migration cannot be
the main objective of the new PMA, but the focus must be on protecting human
rights and the rights of refugees, because that is the primary goal of the institution
of asylum and should be the primary goal of the EU.
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ABSTRACT

In the last twenty years, through the democratic development of the Republic of Croatia, the
problem of modernizing parliamentary electoral legislation and the need and desire to create a
better and fairer electoral system as a whole, which will bring the Republic of Croatia into Eu-
ropean integration and the map of Western democracies comes “to the surface”. In order for the
implementation of the political desire to join Western democracies and bring the Republic of
Croatia closer to the European Union realize its full potential, the electoral system was changed
in 1999, and since then seven elections have been held for the Croatian Parliament, and the
Republic of Croatia has in the meantime become a full member of the European Union. On
this democratic path and democratic-parliamentary progress of the Republic of Croatia, a
constant and unchanged circumstance (parliamentary anomaly) was noticed, which the Con-
stitutional Court warned about back in 2010, and that is the need to create a fairer electoral
system, since these existing ones call into question legality and constitutionality of the election
results (the warning which the Croatian Parliament still ignores). Therefore, in this paper, the
authors, by analyzing the existing electoral system and comparing the 2000 and 2020 elec-
tions, identify its shortcomings, inconsistencies between the Act on Election of Representatives to
the Croatian Parliament and the Act on Constituencies. Further analysis in this paper refers to
the fact of imbalance in the number of voters in different constituencies in which an identical
number of representatives is elected (malapportionment), and the lack of “justness” that allows
issues of political engineering and forming post-election coalitions, as well as the possibility
of representatives ‘entering” the Croatian Parliament with a minimum number of votes 0b-
tained. Also, the authors try to confirm the thesis that the existing electoral system of electing
representatives to the Croatian Parliament as a legislative body of the Republic of Croatia
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needs to be made more just in order to completely fulfill its purpose of creating parliamentary
democracy in accordance with the rule of law and the will of the people. In light of the above,
the paper will compare and analyze the results of the aforementioned parliamentary elections
and their shortcomings, and will provide an overview of the necessary changes and the creation
of a future more just electoral system, which the Republic of Croatia certainly needs and which
will reduce to a minimum the difference between law and justice in the procedures for the elec-
tion of representatives to the Croatian Parliament.

Keywords: electoral system, justness, election of representatives, parliamentary elections

No political topic has been
discussed so intensively in the
Croatian public in the past thirty
years as electoral systems.

Much of what is said and written
is hard to call rational’

1. INTRODUCTORY CONSIDERATIONS

If Plato’s politics can be interpreted as the interconnectedness of man, polis and
universe, the contemporary legal-political vision of the ideal state should therefore
be viewed through the prism of the true will of the people, which would be articu-
lated by the electoral system and the election of people’s representatives to public
authorities. Precisely such articulation of the true will of the people through elect-
ed representatives in governing bodies, and in a concrete sense the legislative body,
should be permeated not only by law — of the electoral legislation as such, but also
by the principle/elements of justness that complements the true will and reflection
of the voters. Therefore, Law and Justness, as two synonyms on which rests every
desire of the people of a state to have a state that will be able to combine these two
concepts, and we could in an utopian manner say two state-building ideals, in the
modern understanding of Plato’s ideal state? should be condicio sine qua non of any
parliamentary electoral legislation, and only then it could be said that there is a
just and law-based electoral system that articulates the will of the people in the leg-
islative body. The desire for the Ideal State will result in the fact that the Republic
of Croatia, as a country with almost 30 years of democratic tradition of electing

! Kasapovi¢, M., Jesu li izborni sustavi sredstva dramaticna utjecaja na sudbine zemalja? Politicke analize,
No. 32, 2017, pp. 17.

2 For more on the Ideal State, see Posavec, Z., Idealna driava i mogucénost njena ozbiljenja- Studija o
Platonovoj Drzavi i Kritiji, Politicka misao, 1, Zagreb, 1978, Zagreb.
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people’s representatives to the legislative authority’, should, given the nature of
the democratic process and Western European democratic values, overcome and
outgrow “childhood diseases”, and with help of the parliamentary electoral system
translate the true will of the voters through the representatives of the people into
the legislative authority, i.e. into the mandates of the representatives in the Croa-
tian Parliament. The desire to create and strengthen a modern democratic legal
order in the postwar period in the Republic of Croatia, and to approach the true
values of Western democracies, and thus the European Union, will include the
process of modernizing electoral legislation, all with the aim of approximation and
equalization of rights and justice. The modernization of electoral legislation, and
perhaps the desire for a more just electoral system, will result in the adoption of a
new Act on the Election of Representatives to the Croatian Parliament, which will
be adopted by the House of Representatives at its session on October 29, 1999.5

Although two decades have passed since the adoption of the aforementioned act
and seven parliamentary elections have been held for the election of members of
the Croatian Parliament, the passage of time will raise the question of whether it
has led to the development of justness of the electoral system in relation to the
electoral system itself, which arises from positive legal provisions. Law and justness
as syntagms of every electoral system, including the democratic electoral system in
the Republic of Croatia, in the past two decades will undoubtedly be diametrically
opposed poles that will detect both electoral anomalies and anomalies of direct
election of people’s representatives to the legislative body. Observed and detected
electoral anomalies, in addition to the question of the justness of the electoral
system, will raise the question of electoral democracy, the real purpose of the elec-

The thirty-year democratic tradition of electing people’s representatives to the legislative body in the
Republic of Croatia refers to the fact that the first multi-party elections for the Parliament of the then
FR Croatia within the former SFR Yugoslavia were held in the first round on April 22, 1990 and in
the second round on May 6, 1990, pursuant to the Decision on calling general elections at all levels
in Croatia, which was adopted by the Presidency of the Central Committee-SKH on December 10,
1989. For more on the first multi-party elections, see Vukas, B., Jr., Hrvatska drzavnost — Pravnopovi-
jesne prosudbe — uz 25. godi$njicu prijama Republike Hrvatske u Ujedinjene narode, Pravni fakultet
Sveudilista u Rijeci, Rijeka, 2018, pp. 142 and 143.

That there was a genuine will and desire to move closer to Western democratic values and traditions,
including through the provisions of the new Constitution, the “Christmas Constitution” of the Re-
public of Croatia from 1990, can be seen in the statements of Vladimir Seks in which he claims: “An-
other characteristic of the new Constitution is that it has all the characteristics of modern democratic
acquis with all the consequences that follow from it. In this way, we have normatively and legally
obtained a ticket for the European Community, and whether it will actually happen, that is another
matter. However, we have legislatively adapted to joining the European Community.” For more on
this, see Seks, V., Temelji hrvatske drzavnosti, Golden marketing/Tehnicka knjiga, Zagreb, 2005, pp.
93 and 94.

> Act on Election of Representatives to the Croatian Parliament, Official Gazette, No. 116/99.
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toral law as such, as well as the implementation of certain measures/warnings by
the Constitutional Court, which again raises the question of law and justness of
the parliamentary electoral legislation. Perhaps the best in this regard and follow-
ing the introductory considerations of the author of this paper is the thought of
Joseph LaPalombara, who states that “the Constitution provides a framework for
democracy, but political parties and elections are its heart and soul.” Precisely the
elections as the “heart and soul” of any democracy should be based on justness,
which will include, in addition to creating more just constituencies, the fact that
the post-election coalition of parties is a fraud or a real reflection of the true will
of voters. Although some authors believe that “there is no ideal electoral system,
a system that will perfectly reflect the will of citizens and cover all the required
factors, such as justness, regional representation, minority representation, etc.”, as
well as that the existing electoral system is the status quo which the main political
actors avoid dealing with”.” Precisely because of this fact, the authors of this paper
will, instead of political actors, deal with the true detection of the gap between law
and justness in the process of electing members of the Croatian Parliament, and
through a comparative method and method of analysis of election results and con-
tent analysis try to detect and identify weaknesses of the Croatian parliamentary
electoral legislation, which is possibly despite the lege artis of the electoral process
against the justness and Plato’s Ideal State.

2.  ELECTORAL LAW AND PRINCIPLES OF ELECTORAL LAW

In the early 1990s, the Republic of Croatia “experienced” its long-desired con-
stitutional change that would enable it to gain independence, sovereignty and
the ability to create a democratic and independent state in which power would
come from the people and belong to the people as a community of free and equal
citizens.® One of the highest values of the constitutional order of the Republic of
Croatia is a democratic multi-party system that is realized through national sover-
eignty and free elections.” Thus, the political leadership of a country derives from

LaPalombara, J., and according to Deren-Antoljak, S., Izbori i izborni sustavi, Drustvena istrazivanja,
Zagreb, Vol. 1, No. 2 (2), 1992, pp. 215.

Pervan, M., Mehanicki ulinci izbornog sustava: sluéaj izbornih jedinica u Hrvatskoj, Politicke analize 9,
No. 33-34, 2018, pp. 26-32, [https://hrcak.srce.hr/205958], Accessed 10 March 2021.

8 Article 1, paragraph 2 of the Constitution of the Republic of Croatia Official Gazette No. 56/90,
135/97, 113/00, 28/01, 76/10 and 5/14, hereinafter the Constitution.

The original foundations of the Constitution: “Respecting the free will of the Croatian people and
all citizens in free elections, the Republic of Croatia is being shaped and developed as a sovereign and
democratic state...”

Article 1, paragraph 3 of the Constitution states that the people exercise power through the election of
their representatives and direct decision-making.
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free elections in which the voter exercises his or her active or passive suffrage. '* A
competitive electoral system is a part of every democratic state that rests on the
rule of law, whose foundation is characterized by the most important principles
and values, among which stand out: universal suffrage, its equality, immediacy,
secrecy and freedom of choice. Freedom of choice forms the very basis of demo-
cratic competitive elections, while immediacy means that the people are allowed
to participate personally in the election of their representatives. Universal suffrage
means that all voters have it, regardless of possible differences between them. !
The principle of secrecy means that the decision made by the voter on his or her
vote must remain unknown to others. Last and most important in the context of
this paper - the principle of equality of suffrage means that the legislator through
the electoral system must ensure that the vote of each voter has equal value, i.c.,
that the weight of suffrage and the right to vote is equal. '* Consequently, every
democratic society will seek to regulate and create an electoral system based on
these fundamental principles, which will guarantee the conduct of competitive
elections. This is because the real freedom of choice depends on the character and
model of the electoral system through which citizens exercise state governance
and through which representative democracy is achieved.'” Perhaps the best pre-
sentation of the relationship between the elections themselves and the effects they
should have is also noticed by Deren-Antoljak in her article, who states; “Elections
are not only the generally accepted (and only) legal basis for political power and
the constitution of democratic political representation, but they provide more or
less free communication between those in power and those governed, managers
and followers, leaders and followers, representatives and the represented.”'*

These principles and preconditions are just some of the elements of Plato’s Just
State, because through them we repeatedly come to the essence, and that is wheth-
er the law and justness of elections and the electoral system are the true will of

The right to participate in elections as a candidate and to be elected as a representative of citizens in
government is called passive suffrage. While active suffrage provides an answer to the question of who
can elect government representatives, i.e., who has the right to vote.

Thus, in the Republic of Croatia, everyone has rights and freedoms, regardless of race, colour, sex,
language, religion, political or other beliefs, national or social origin, property, birth, education, social
status or other characteristics, Article 14, paragraph 1 of the Constitution.

2 As well, the Code of Good Practice in Electoral Matters of the Commission for Democracy and Law of the
Council of Europe (hereinafter: the Venice Commission), adopted at the 51 session on 5 and 6 July
2002, together with the reasoning adopted by the Commission at its 52" plenary session on 18 and 19
October 2002, in particular points 2, 2.1. and 2.2.

“Representative democracy is a system in which the government is formed by representatives of the
majority, expressed in free and competitive elections...” Smerdel, B., Ustavno uredenje europske Hrvat-
ske, Zagreb, 2013, pp. 5.

Deren-Antoljak, op. cit., note 6, pp. 220 and 221.
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the people, and if that does not happen or “the principle of justness is not imple-
mented, then the state falls into a dangerous path of disorder that threatens its
existence....” ' Therefore, with an analytical and comparative approach, the au-
thors will through this paper and research try to find out “what is the path of the
Republic of Croatia?”

3. PROPORTIONAL ELECTORAL SYSTEM AND ITS
CHARACTERISTICS

In the first ten years of Croatian electoral history or Croatian democracy, the main
models of electoral systems changed: majority (1990), mixed (1992 and 1995)
and proportional (2000). In 2000, the legislator in the Republic of Croatia opted
for the introduction of a proportional electoral system'®, which he considered to
be the best guarantee of free and competitive elections. The basic proposal for
the drafting of the new Act on the Election of Representatives to the Croatian
National Parliament'” was the proposal of the Working Group for drafting the
framework proposal and basic institutes of the Croatian election legislation from
March 1999."% In its proposal, the working group emphasized two basic prin-
ciples: the principle of “fair political representation of all parts of the electorate,
which includes fair parliamentary representation of political parties that express
their interests and values”, and the principle of effective political power, which
should “prevent the creation of an atomized and polarized multi-party system
in parliament, which jeopardizes political decision-making and implementation,
encourages strong ideological polarizations and fundamentalizes conflicts in both
parliament and society, and destabilizes the overall political order.””” With the en-
actment of the Act on the Election of Representatives to the Croatian Parliament
in Croatia, a proportional electoral system was fully introduced in Croatia, elect-
ing 140 deputies in 10 constituencies. *° This act for the first time in the applica-

Posavec, gp. cit., note 2, pp. 34.

“In majority of the existing democracies, proportional elections are applied.” Nohlen, Dieter: Elecroral
Law and the Party System, Biblioteka alternative, Skolska knjiga, Zagreb, 1992, pp. 32.

Act on Election of Representatives to the Croatian Parliament, Official Gazette, No. 116/99.

The members of that working group were professors Smiljko Sokol, Branko Smerdel, Mirjana
Kasapovi¢, Ivan Grdesi¢ and Mario Jelusic.

Working group for drafting the framework proposal and basic institutes of the electoral legislation of
the Republic of Croatia, Basic Principles and Institutes of the Act on the Election of Representatives to the
Croatian National Parliament - Proposal, Zagreb, 1999.

2 With the reform of the electoral legislation after the adoption of the Act on the Election of Repre-
sentatives to the Croatian National Parliament from 1999, Official Gazette, No. 116/99, the propor-
tional electoral system was fully introduced in Croatia. The name Croatian National Parliament was
introduced by the enactment of the Constitutional Act on Amendments to the Constitution, Official

Gazette, No. 135/97.
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tion of the proportional electoral system divided the state territory into constitu-
encies using the D’Hondt method in the election of all representatives, apart from
the representatives of national minorities, and introduced an electoral threshold
of 5%. The same act also provided one constituency for all Croatian citizens re-
siding outside Croatia in which up to 14 deputies are elected (11™ constituency)
and the 12 constituency consisting of the entire territory of Croatia for members
of national minorities. The primary goal of dividing the territory into 10 con-
stituencies was the regionalization of politics, namely, the goal was to elect local
politicians who would represent the interests of their region. Since political par-
ties highlighted candidates on their lists who did not come from the constituency
in which they were elected, this goal was not fully met, and therefore in such an
example we clearly notice differences in the implementation of the content of the
right to justice and fairness of the electoral system. By opting for a proportional
electoral system for the election of representatives to the Croatian Parliament, the
legislator was guided by the fact that the Constitution prescribes that the system
of representative government is a fundamental form of exercising people’s sover-
eignty in which the Republic of Croatia is a multi-party parliamentary democratic
state. The people, as a community of citizens, exercise power by electing their
representatives on the basis of universal and equal suffrage. Therefore, the elected
representative of the people is considered to be the representative of all citizens of
the Republic of Croatia, not just the voters who elected him.”?' “He also applied
the concept of so-called pre-reserved seats in such a way as to ensure that mem-
bers of minorities have special representation in the national parliament, because
minorities usually cannot elect their representatives in regular elections, and their
election must be separated from the general electoral system. This is necessary in
order to enable minorities, regardless of their number, to protect their minority in-
terests in political decision-making processes and to participate in political power
through their special representatives with the so-called positive discrimination.” **
The electoral system for the election of representatives to the Croatian Parliament
is regulated by norms of a constitutional and legal nature, as well as norms of
international law. We should also mention the norms that prescribe ethical rules
of conduct and mutual relations of all participants in the election process. The
mentioned electoral system as it was introduced in 2000 has remained in force
today with minor changes, which occurred in 2014 and 2015 and are related to
the mandatory introduction of the so-called women’s quotas, (although it applies
to both sexes). * These changes also introduced the possibility of expressing one

2 Order of the Constitutional Court No. U-I-1203/1999 of 3 February 2000
2 Jbhid. 18
»  'The introduction of the women’s quota did not have concrete results, i.e., the list can go to the elections

regardless of the gender ratio, but if there are less than 40% of members of one sex, a fine is paid.
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preferential vote (closed unblocked lists), abolished the institute of list holders,
banned the candidacy of persons who committed crimes, changed the regulation
of election campaigns on public services and introduced the democratic use of
more attention. in election observation. It can be concluded that these were only
“cosmetic” changes, changes that approached European parliamentary/democrat-
ic values. These changes in their basis and content did not significantly affect the
creation of an electoral system tailored to the needs of a modern democracy, which
would be a real reflection of the true will of electors, voters and each individual,
which would undoubtedly lead to full implementation of justice in articulating
the will of voters and thereby the creation of a Just State.

4. ACTUAL EFFECTS OF THE VALID ELECTORAL SYSTEM

Electoral systems operate in complex political, economic, social and cultural envi-
ronments, so their impact on political reality is not always easy to assess. However,
in every society, they certainly have a great influence on democracy, the political
and party system, but also on the notion of moral values. Perhaps in the wake
of this we can cite the maxim or thinking of Denis F. Thompson by which he
best depicts the meanings of the effects of the electoral system and the elections
themselves; Elections can happen without democracy, but democracy cannot exist
without elections”. ** The very fact that democracy cannot exist without elections
hides a great uncertainty between the border of law and the fairness of the same
elections. When we talk about the influence of the electoral system on the political
system, its two elements have the greatest influence on it: determining the results
of elections and the constituency®. The system of determining the results of elec-
tions is a way of converting the votes of voters into the final result of the election,
which includes the choice between the majority and proportional electoral system,
the method of converting votes into seats and the election threshold.?® The Venice
Commission, in its Code of Good Practice in Electoral Matters, emphasizes that
the stability of the electoral law is crucial for the credibility of the electoral process,
which in itself is essential in consolidating democracy. The Venice Commission
points out that, in practice, the fundamental principles of the right to vote are
not so much endangered as the stability of certain rules of the electoral law that

2 Thompson, E, D., Elections — creating a fair electoral process in the United States, The University of

Chicago Press, 2002, pp. 1.
The basic elements of the electoral system are voting, running, constituencies and determining the
results of elections.

25

% Lijphart, A., points out that the choice between a majority and a proportional electoral system is one of

two fundamental constitutional choices. The second choice is between the presidential and parliamen-
tary system of government, Lijphart, A., Electoral Systems and Party Systems: A Study of Twenty-Seven
Democracies, 1945-1990. Oxford, Oxford University Press, 1994, pp. 23.
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regulate the electoral system itself, including the determination of constituencies.
Twenty years have passed since the beginning of the elections for the Croatian
Parliament according to the proportional electoral system and ten years since the
Constitutional Court of the Republic of Croatia (hereinafter: the Constitutional
Court) in the Report”” on Unequal Voter Weight in Constituencies defined by
Articles 2 to 11 of the Act on Constituencies for the Election of Representatives
to the Croatian Parliament (“Official Gazette” No. 116/99) established that the
constitutionality and legality of the division of territories into constituencies as
in force could be called into question and called on the Croatian Parliament to
“immediately” start the procedure of amending the boundaries of constituencies.
The Constitutional Court thus pointed out that the division into constituencies
introduced by the Act on Constituencies for the Election of Representatives to the
Croatian Parliament (“Official Gazette” No. 169/99; hereinafter: the Constitu-
ency Act) produced an outcome in the number of voters per constituency which
in all constituencies does not fit into the requirement of the Act on Election of
Representatives to the Croatian Parliament®, according to whose provision from
Article 39, paragraph 1, the number of voters in constituencies may not differ
from +-5%. In addition to finding excessive discrepancies in the number of vot-
ers per constituency in the previous elections, the Constitutional Court found
that this called into question the real equality of the right to vote, a principle ex-
pressed in Article 45 paragraph 1 of the Constitution®. Furthermore, he warned
that another legal standard should be ensured, and that is maximum respect for
the area of administrative-territorial units when determining the boundaries of
constituencies. In conclusion, the Constitutional Court pointed out the necessity
of immediate amendments to the Law on Constituencies, but also the need to
determine the competent bodies in that law and prescribe the rules of the so-called
the procedure of delimitation, i.e., the procedure of harmonization of areas and
borders of constituencies. The Constitutional Court states that once certain con-
stituencies are by nature subject to change. “It is especially important that the divi-
sion into constituencies cannot be regulated once and for all. Migration processes
require constant adjustment of constituencies to changed relations, by geographi-
cally changing the boundaries of constituencies, or by changing the number of

27 QOrder of the Constitutional Court No. U-X-6472/2010 of 8 December 2010, Official Gazette No.

142/10.

28 Ofhicial Gazette No. 116/99, 109/00, 53/03, 167/03, 44/06, 19/07, 20/09, 145/10, 24/11, 93/11,
19/15, 104/15, 48/18 and 98/19.

»  Croatian citizens over the age of 18 (voters) have universal and equal suffrage in parliamentary, presi-

dential and the European Parliament elections, and in the decision-making process in a state referen-
dum, in accordance with the law.
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seats in a constituency.”® Changes in the number of voters in general constituen-
cies, determined by the Act on Constituencies for the Election of Representatives,
must therefore be constantly monitored. If necessary, their areas and borders must
be periodically, in due time before the next parliamentary elections, adjusted to
the actual situation of voters in them.” One of the most important conclusions of
the Constitutional Court is the following one:” Both the legality and the general
democratic character of the overall elections depend on equal distribution of vot-
ers by general election units (on which distribution the equality of the weight of
the electorate directly depends). Moreover, the assessment of the constitutionality
of the entire election may depend on it: they would be unconstitutional if the
excessive deviation in the number of voters in individual general constituencies
would directly and indirectly affect the election result, i.e., if it would lead to
different election results in a situation where all other elements of the electoral
system would be or remain the same.” Nevertheless, elections for the representa-
tives of the Croatian Parliament are still conducted according to unchanged legal
provisions, and the general democratic character of all elections may or may not
remain a utopian expectation of the justness of the electoral system and possibly
a just state.

5. (INJEQUALITY IN SUFFRAGE

When dividing the territory of the Republic of Croatia into 10 constituencies,
the problem is a very pronounced imbalance in the number of voters in different
constituencies in which an identical number of deputies is elected, also known
as malapportionment, which represents a “modern and refined way of violating
the equality of suffrage as a constitutionalized principle that has found its place
in a number of different international documents™'. Such “tailored” constituen-
cies represent a shortcoming of the Croatian electoral system (unacceptable for
democracy) when we talk about the negative effect - inequality in the strength of
the right to vote, or a state in which one’s vote is worth more than another. The
basic aspiration in the organization of constituencies should be the equal influence
of each vote with a more orderly division of the geographical space of the state.
This is an issue that touches on the fundamental political rights of citizens guar-
anteed by the Constitution and their political equality, the changes of which are
equally in the interest of both citizens and political parties. “It is considered to be
a characteristic of a fair proportional electoral system that no one has significantly
more mandates than they deserve according to what the citizens gave them in the

30

Nobhlen, 9p. cit., note 16, pp. 48.

> Pali¢, M., Utinci primjene razmjernog izbornog sustava u Republici Hrvatskoj, Zbornik radova Pravnog

fakulteta u Splitu, 2012, Vol. 49, No. 1, pp. 49-58.
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elections.”* Citizens have the right to vote in elections for “competing” candi-
dates, but they also have the right (with a minimum of legitimate expectations) to
fair and equitable representation from those to whom they have given (whom they
felt they have given) their confidence.

Overview of the deviation of the number of voters from the allowed legal range of
+-5% in the parliamentary elections in 2000 and the last ones in 2020.%

constituencies elections elections
2000 2020
L 1,41 6,20
1L 4.49 6,45
111 -0,96 4.65
V. 29,47 14,21
v 3,39 7,43
VI 617 .55
VIL 1.03 .05
VIIL .76 225
IX. 1,01 12,49
X 6,33 9.09
average 3,60 8,47
range 15,80 26,70

From the attached table, and in terms of proving the thesis in this paper and the
research, it is evident that in the 2000 elections there were units that “jumped”
outside the legally allowed range +/- 5% - 2000 three, and in 2020 it is as many
as eight out of ten constituencies. Also, over time, the average deviation of other
units increases, from 3.6% in 2000 to 8.47 in 2020. At the same time, the differ-
ence between the smallest and the largest constituency is growing, calculated at
the level of one mandate, which means, for example, that in 2020 in the IV. con-
stituency 22 328 voters elected one representative, while in IX the electoral unit of
one representative was elected by 29,277 voters. One constituency, VII remained
within the legal framework, and three constituencies (IV, VI and X) were outside

3 prof. Podolnjak, 10 December 2018 at the Citizen’s Initiative forum The People Decide: Does power
belong to the people and who steals our referendum?

% Shaded - constituencies that deviate outside the legal framework of +/- 5%, average - average percent-
age deviation (absolute values) of all constituencies range - range between the maximum negative and
maximum positive deviation in each year (or the difference between the least numerous and most
numerous constituencies units expressed as a percentage of the average constituency). Cular, G., Hoce
li sljedeci parlamentarni izbori biti neustavni? Fakultet politickih znanosti u Zagrebu, September, 2020,
pp. 5, 6 and 7 [https://www.gong.hr/media/uploads/20200914_izborne_jedinice.pdf], Accessed 10
March 2021.
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the legal range. It is noticeable that the deviations usually increased over time, so
that the small number of constituencies became smaller in number of voters, and
the overnumbered ones received more and more voters. This fact supports the the-
sis that the main cause of inequality of constituencies with regard to the number
of voters is most likely demographic trends. However, this fact has an impact on
the inequality in the weight of the vote, where voters of the same units are always
“overrepresented” and others are always “underrepresented”, which turns indi-
vidual inequality of suffrage into regional inequality. The aforementioned speaks
in favor of the thesis about the eternal “conflict” of law and justness of the electoral
system and legislation in the Republic of Croatia.

Furthermore, in terms of further proving and reviewing the relationship between
the law and justness of the electoral system and legislation in the Republic of
Croatia, in support of proving Jelusi¢’s allegations should be cited in which he
states, “although when creating this electoral system in 1999, some members of
the commission for drafting the basic principles of then a new electoral system
in Croatia thought that due to the the stability of the executive power of the
Croatian Parliament thus formed, it would be good if a dozen deputies were still
elected by a relative majority system. Such a model is simpler and, with the current
electoral threshold rate of 5%, ensures satisfactory stability of the government re-
sulting from the Croatian Parliament. Although the majority systems institution-
ally generate a stable executive power with less pronounced representativeness and
democracy, this proportional electoral model has so far become established in our
country, becoming an important part of the Croatian political system and political
culture and generally accepted by most key political parties and the public. In ad-
dition to a possible increase in the number of possible preferential votes, the only
urgent change in the electoral system is the correction of the territories of indi-
vidual constituencies so that due to demographic changes in the past two decades
they are all reduced to the proportions prescribed by the Croatian Parliament in
the number of voters in some of them in the amount of +/- 0.5%.”%

6. FREE AND JUST (FAIR) ELECTIONS

Almost 30 years ago, in the beginnings of independence, when the process of
democratization in the Republic of Croatia was starting, we pointed out the fol-
lowing: “Political parties and movements guarantee with their own position that
no one should fear democracy or to live in democracy in fear; no one has reason to
fear free democratic elections. Democracy is freedom - the rights and fundamental

3 Jelusi¢, M., judge of the Constitutional Court of the Republic of Croatia, Interview of the author,

February 2021.
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victory of every man and of all people. All parties and movements, together and
individually, must be a support to every man and all people in the exercise of their
political and social rights, in the preservation of their freedom and human rights.
Therefore, it is the duty of all parties and movements to protect every person,
regardless of which party or movement he or she belongs t0.%> Subsequently, the
Declaration on Criteria for Free and Fair Elections®® was adopted, stating that
elections are a necessary and unavoidable element of sustainable efforts to protect
the rights and interests of those governed and that everyone has the right to par-
ticipate in them as a key factor, all with the aim of exercising human rights and
freedoms. The fundamental principle is “free and fair election”, which means that
in any state the authority of the government can only come from the will of the
people, which is expressed in fair, free and fair elections held at regular intervals,
on the basis of universal, equal and secret voting right. Each voter has the right to
exercise his right to vote as well as others, and his vote must have the same weight
as the votes of all others. In the context of the law and responsibilities of the states,
it is emphasized that the states should take the necessary legislative and other mea-
sures in accordance with their constitutional procedure, in order to guarantee the
rights and institutional framework for regular, fair, free and fair elections. Taking
into account the last 20 years of our electoral system and the statements men-
tioned in points 4 and 5, we cannot escape the impression that these principles
and postulates have been somehow neglected, anachronized due to the political
interests of certain groups, thus repeatedly and unequivocally the question of just-
ness in relation to the law of the electoral system.

7. AUTHORITY WITHIN THE LIMITS OF LAW AND ITS
JUSTNESS

As early as the 12* century in England it was believed that a ruler must obey God
and the laws he had enacted at the time. This obligation of the ruler was confirmed
by the Grand Charter of Liberties (Magna Charta Libertatum) of 1215, which
established the ruler’s obligations to the earthly barons and recognized their right
to rebel if these obligations were violated. If we start from the fact that the goal of
politicians and politics is the common good, then it should be said that the pre-
condition for the common good is justness as the highest virtue of the individual
which ultimately leads to a just community” (state) of all. Authorities are ex-
pected to pass laws that will ensure the justice of democracy. The idea underlying

% Declaration of the Principle of Conduct for Election Participants, Official Gazette No. 13/90 od 30
March 1990.

3% Unanimously adopted by the Interparliamentary Council, 154 session, Paris, 26 March 1994.

% Plato defines justness as the virtue of the individual. Aristotle interpreted justness as equality.
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proportional representation is that each party in the representative body should
be represented in proportion to the part of the electorate that supported it in the
elections. In legal theory, one of the characteristics of proportional representation
is most often its justness.”® “The definition of the law is: the law is a normative act
of the state, a regulation of the highest legal force after the Constitution. The law
formulates the people’s representation or the people directly. The law is aimed at
implementation. All regulations and all actions must be in accordance with the
Constitution, legislation and law, as prescribed by Article 5 of the Constitution.”
¥ According to Smerdel, new categories of legislation have been created in our
country, and one of them consists of the laws that are applied, although in some
way declared unconstitutional, but still continue to be applied until some point
in the future. As a result, legal uncertainty arises, ° and any reflection outside the
literal grammatical interpretation of regulations becomes dangerous, especially if
it has to do with politics, which is inevitable in constitutional matters (which in-
cludes the electoral system). Such a fact creates political chaos, legal inequality and
destabilization of society itself as a body of every state. In this sense, we should also
mention Fuller’s reflections, which state that certain moral standards — “principles
of legality” are built into the very concept of law, so that nothing is valid if the
law does not meet those standards. Based on these principles of legality,*' there
is an internal morality according to the law that imposes a minimum morality of
justice. The principles of legality together guarantee that each law will embody
certain moral standards of respect, fairness and predictability that represent im-
portant aspects of the rule of law. Democracy has a chance to develop only with
the help and joint action of an enlightened leadership and an active people, which
is not possible without confidence in the justice of the system. Therefore, the
above definitions and assumptions of democracy and justice according to Fuller in

% However, from the point of view of voters (citizens), the connection between the given votes and the

election results is not very transparent. The elections are dominated by political parties, i.c., the lists of
candidates they determine. Therefore, voters do not know the proposed candidates at all, so they vote
in the elections according to the preferences of a particular political party. Changes to the electoral
system have tried to circumvent this by introducing preferential voting, which “gives importance” to

the will of the voters themselves.

¥ Branko Smerdel’s book Ustavno uredenje europske Hrvasske, II. izmijenjeno i dopunjeno izdanje, 2020

was published by Narodne novine d.d.
% According to the former President of the Constitutional Court, Dr. sc. Jasna Omejec, the legal system
has been turned into a “patch” of unclear and contradictory solutions and new institutions foreign to
the Croatian tradition.” /bid. 38, p. 552.
“Legal rules must meet 8 minimum requirements in order to be counted as a real law. The rules must
be: 1. sufficiently general, 2. publicly announced, 3. applicable to future conduct, 4. minimally clear
and comprehensible, 5. non-contradictory, 6. relatively constant, 7. must be obedient and 8. must be
applied in a way that does not differ from the obvious meaning”, Fuller, L., 7he Morality fo Law, Yale
University Press, New Haven and London, 1964.
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the Croatian context remain in contradiction with the existing electoral legislation
and electoral system.

7.1. Representative mandate, pre and (post)election coalitions as a result of
injust representation

The “recipe” for overcoming chaos and hopelessness is to create civilized com-
munities from local, national to supranational. The realization of the above is not
possible without professional, intelligent and ethical interpretations of the existing
legislative framework which will both shape the rules of conduct and persist in
their just and reasonable application. “In other words, the current institutions*
need to be “reset”,®® especially through the filter of morality,* legitimacy® and
legality.”*® We are facing a situation of deep democratic crisis marked by declin-
ing citizen engagement caused by a deficit of values, faith in procedure, law and
the Constitution. According to Lauc, legitimacy should be thought of as a bridge
between morality and legality. Its raison d'etre is the expression of belief in certain
types of government by citizens. However, the lack of politically responsible be-
haviour, morals, honesty (justice), led to the fact that this model of political rela-
tions was spent.”’ The future of political life should begin to be created outside the
framework of general politicization, populism and anti-intellectual atmosphere
with the right measure and optimal model that will ensure moral defensibility
(good-evil), legal effectiveness and political feasibility of any regulation. State ac-
tivities must not be arbitrary, but based on predetermined rules of the game, le-

4 “It should always be borne in mind that institutions are concrete people. Therefore, their motiva-

tion, morality and ethics, training (knowledge and skills), teamwork, social sensitivity are essential for
fulfilling the content and procedures of decision-making and action. The resilience of democracy is
inherently linked to the healing of its institutions - vital components that protect the rights of those
in the minority and contribute to resolving political disagreements in a peaceful, orderly manner. This
is a prerequisite for the realization of economic efficiency, political freedom and social security”. Lauc,
Z., MORALITET — LEGITIMITET — LEGALITET = Trojstvo konstitucionalnog inZenjeringa, HAZU
30-godisnjica Ustava RH (1990-2020); Ustavne promjene i politicke nagodbe - Republika Hrvatska iz-
medu ustavne demokracije i populizma, HAZU, Zagreb, 2020 pp. 36.

% One should unlearn what has been learned, unlearn the fact that “vocation” is valued instead of knowl-

edge.

4 “This is because morality (honesty) is the most important category for economic and political prosper-

ity”. Ibid. 38, pp. 10.

‘The notion of legitimacy implies the dignity of a political order to be recognized, Habermas, J., Prob-

lemi legitimacije u modernoj drZavi, Glediste, 1979, pp. 135.

“  Ibid. 38, pp. 4.
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Josipovi¢, 1., “The Croatian electoral system is unfair and undemocratic. There is no democracy in
the parties. The electoral system supports the selection of cats from the political sacks.” [https://www.
jutarnji.hr/vijesti/hrvatska/josipovic-se-obratio-hrvatskoj-javnosti-zelim-vam-odgovoriti-na-dva-vaz-

na-pitanja-462136], Accessed 15 March 2021.
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gitimized by the people invited to participate in the adoption of these rules®® in
a specific case, by the people called to decide who will represent them as a justly
elected representative in parliament.”” Following this thinking, we can take the re-
search conducted by Guy S. Goodwin-Gill, who states:... electoral obligations and
the goal of representative democracy have a program dimension, predicting prog-
ress in building a democratic institution, strengthening people’s confidence in the
democratic process and leading to better and more democratic governments.”

However, contrary to the above, the parliamentary elections held in 2020 show
all the “luxury and political colour” of the representation of the people by (un-
wanted) representatives. The most common situation is that the representatives
who received the mandate is replaced by another representative, i.e., his mandate
is “handed over” to another representative. Such true and conscious cheating of
voters and manipulation of the electoral system is the modus operandi of all politi-
cal options, especially the current ruling nomenclature, because the lists include
“strong and resounding” candidates who cannot enter the Croatian Parliament
by Law’! (e.g., ministers, state secretaries, prefects, members of the management
board of companies, etc.)* or who are expected to be ministers in case of victory
of a certain political option. Furthermore, as an electoral anomaly in Croatian po-
litical everyday life, which refers to the deliberate manipulation of justice and the
will of voters, and in connection with the election procedure in Croatia, we have
the case of positions of Marko Milanovi¢ Litre, who entered the Parliament as a re-
placement for MEP Ruza Tomasi¢. The mentioned representative of the Croatian
Conservative Party was on the list of the Homeland Movement in the 10* constit-
uency, but as she remains in the European Parliament, Milanovi¢ Litre entered the

4 Rule of law.

% European Court of Human Rights, in the case of Yumak and Sadak against Turkey, Judgment no.
10226/03 of 8 July 2008 stated that: “States Parties to the Convention are obliged to hold elections
that ensure the expression of the will of the people, while respecting the right of the individual citizen
to vote and to stand for election. Any restrictions imposed by electoral legislation must not impede the
free expression of the will of the people in the election of the legislature - in other words they must re-
flect... the effort to maintain the integrity and effectiveness of the electoral process aimed at recognizing
the will of the people through universal suffrage.”, point 109, Order of the Constitutional Court No.:
U-1-4780/14 of 24 September 2015.

Goodwin-Gill, Guy S., Free and Fair Elections, Inter-Parliamentary Union, Geneva, 2006, pp. 71,
[http://archive.ipu.org/PDF/publications/Free&Fair06-e.pdf], Accessed 15 March 2021.

Article 9 paragraph 1 of the Act on the Election of Representatives to the Croatian Parliament.

50

51
>2 Thus, instead of those to whom they gave a preferential vote such as: Andrej Plenkovi¢, Nina Obuljen
Korzinek, Zvonko Milas, Gordan Grli¢ Radman, Darko Horvat, Ivan Anusi¢, Josip Skori¢, Zoran Durokovié,
Zdravko Mari¢, Mario Banozi¢, Josip Aladrovi¢, Danijel Marusi¢, Davor Bozinovi¢, Tomo Medved, Tomislav
Cori¢, Oleg Butkovi¢, Ivan Malenica, Nediljko Duji¢, Luka Br¢i¢, BoZidar Kalmeta, Marijan Kusti¢, Vili Beros,
Blazenko Boban, Andro Krstulovi¢ Opara, Ante Mihanovi¢, Predrag Fred Mati¢a Zlatko Komadina, Damir Bajs,
Zeljko Kolar and Matija Posavac — the voters will be represented by “second-league players” they did not elect.
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Parliament instead of her, thus “expelling” Robert Pauleti¢, although he won only
19 preferential votes (0.09 percent of the total number of votes achieved by that
list). At the same time, Pauletié, as the candidate of the Homeland Movement,
won 3,907 votes, or 19.79% of the total number of votes achieved by the entire
list. If Tomasi¢, Milanovié Litre and Pauleti¢ were candidates on the candidate list
of one party, then Pauleti¢ would enter the Parliament. The law® says that on the
list of one party the elected representative is replaced by an unelected candidate,
in which case he is elected according to the preferential votes won, and if there
is no candidate on the list to replace the representative, then he is determined by
the party proposing the list. A candidate who enters by preferential votes should
win at least 10 percent of the preferential votes in relation to the number of votes
won by the list on which he is running. In the case of candidate lists of two or
more parties, as is the case here, the elected representative shall be replaced by an
unelected candidate “from the same party to which the representative whose term
of office ended or stands belonged at the time of the election”. In that case, too,
preferential votes are seen first, and if on the list “there is no candidate to replace
the representative, then the deputy is appointed by the political party to which,
at the time of the election, the representative whose mandate ended belonged”.
According to the legal provisions, Milanovi¢ Litre, as the only remaining repre-
sentative of the Croatian Conservative Party on the list, would have replaced Ruza
Tomasi¢ even if he had not won a single preferential vote. In this way, people who
do not represent the true voting will of the voters and who received a minority of
votes enter the Parliament, which can repeatedly lead to the conclusion that this is
voter fraud and a legal anomaly, which, despite the fact that everything is in accor-
dance with existing regulations is not in accordance with the principle of justness.
Pauleti¢ defended his rights with a constitutional complaint, but unsuccessfully,
it was rejected with the explanation that: “in a situation when a candidate from
the same list and a member of the same political party as the elected candidate is
appointed as a deputy, the number of preferential votes of the applicant, who is
a member of another political party, is not decisive.”** Therefore, one could talk
about the partial composition of the Parliament without being based on the real
will of the voters,” which was certainly not the intention of the legislator when
he introduced preferential voting in our electoral system. On the contrary, it was
then defended by the fact that the voters choose the candidates of their choice

3 Article 42 of the Act on the Election of Representatives.

> Decision of the Constitutional Court No. U-III-3786/2020 of 23 February 2021.
> “The elected representative of the people is considered to be the representative of all citizens of the
Republic of Croatia and not only the voters who elected him. Such representative rule is expressed
through a representative mandate derived from the theory of indivisible people’s sovereignty.”, Deci-

sion of the Constitutional Court No. U-1-3789/2003 of 8 December 2010.
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over other candidates on the same list, while political influence is largely trans-
ferred from political parties to the benefit of citizens. The intention was to give
citizens the opportunity to influence the composition of the representative body,
by choosing those who managed to motivate them with their work or program
and gain their trust. The legislator believed that in this way the will of those who
compiled the lists would not be decisive and that the political scene would be
enriched by people who would actively and responsibly approach the role of can-
didates, and then representatives. However, we can conclude that this intention of
the legislator, due to the “acrobatics” of politicians and the desire for “power” of
the newly elected representatives deprived of any sense of legitimacy and justness
of this “power”, failed to fully materialize. In this example (which is not the only
one of this kind) we can speak in its entirety about falling on the test of democracy
and justness of all intentions of the legislator related to the “democratization” of
the electoral system and “playing” the role of voters in it, and we can say that with
the accession of the Republic of Croatia to the European Union such a practice
has not changed. Thus, the division of territories into constituencies was aimed
at electing local politicians who will represent the interests of the voters of their
region in the Parliament, however, this goal was not fully met either. An example
of this is the previously mentioned case of Milanovi¢ Litre who, as a citizen of
Zagreb, will represent voters from the 10" constituency, while it will not be the
actual “representative of those voters, Pauleti¢.’® Furthermore, if we recall that
the idea on which proportional representation rests is that each party in the rep-
resentative body is represented in proportion to that part of the electorate which
supported it in the elections, and that the principle of justice is thus achieved, we
cannot fail to notice implementation of that content with representatives entering
Parliament in the manner set out above. All this represents a “violation” of the es-
sential postulates on which the election of members of Parliament is based, and at
the same time fully confirms Smerdel’s claim that any reflection outside the literal
grammatical interpretation of regulations becomes dangerous (the authors would
say in vain) is fully realized, until the beginnings of efforts to achieve more just
voter representation are seen.

In the further presentation of the Croatian electoral system and the presentation of
the lack or absence of justness in respecting the will of the voters, we can observe
the example of pre-election and post-election coalitions. “In political relations, the

>¢ Ruza Tomasi¢ does not see anything disputable in the fact that now the citizen of Zagreb will repre-
sent the south of Croatia in the Parliament, [https://www.jutarnji.hr/izbori/vijesti/umjesto-ruze-to-
masic-u-sabor-ide-njezin-asistent-koji-je-dobio-19 preferencijalnih-glasova-15006885], Accessed 15

March 2021.
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term coalition refers to an alliance”” of political parties formed before or after the
parliamentary elections, usually in parliamentary democratic systems, usually with
the aim of making it easier for the coalition members to exercise power in order to
create political preconditions for increasing political profits and jointly achieving
certain political goals”.”® In Croatian legal and political history, it was the Govern-
ment of Democratic Unity aimed at preserving national interests caused by the
state of war. * That coalition would pass the so-called proportionality test, it was
necessary in a democratic society and its work (existence) justified its formation.
However, in recent legal and political history, we have witnessed how some politi-
cal parties go to the polls on their own, although they are aware that after the end
of the elections, and in accordance with the mandates won, they will not be able
to participate in government. Therefore, they very skillfully form post-election co-
alitions and offer “their services” to the winning majority. These are post-election
coalitions that are not banned, moreover, they are legitimate, especially if such
“small” parties within the government succeed in realizing the promised programs
useful for society and the state. The political scene in Croatia was shaken for the
first time in history because a political party elected on the list of opposition polit-
ical parties moved into a coalition with the ideologically opposed ruling party (we
are talking about the Croatian People’s Party and its coalition with the Croatian
Democratic Union and its entry to the Government).®® According to Kasapovi¢,
when creating coalitions, “it is recommended to respect the principle of electoral
responsiveness, according to which parties that have suffered a drop in voter sup-
port compared to the previous elections should not participate in the new coali-
tion government.” The aforementioned coalition is also specific because the lead-
ership of the Croatian People’s Party based its election campaign, among other
things, on the fact that it would never enter into agreements or a coalition with the

%7 Pre-election alliances are formed between political parties that believe that, as a coalition, they will

synergistically achieve greater political gain (more votes) among voters than they would achieve in the
elections alone, for their programs and candidates who are elected. The post-election coalition is aimed
at creating a parliamentary majority that forms a joint coalition government in order to achieve the
common interests and goals of the parties that joined the coalition. Arlovi¢, M., Viada demokratskog
Jedinstva koalicijski odgovor na velikosrpsku agresiju, Zbornik radova Pravnog fakulteta u Splitu, Vol. 57,
No. 2, 2020, pp. 454.
% Ibid.
%% Or as the public likes to say war government.
% Examples: Both the mighty Christian Democratic and Christian Social Union of Germany entered
into coalitions with ideologically completely opposite Social Democrats (and did not announce this
before the election!) because there was no other choice. It was similar in Austria when the liberal ‘Free-
lancers” once formed a coalition with the People, which greatly excited the EU. Greek left-wing Syriza
is in a coalition with the far-right ‘Independent Greeks’, although they are ideologically on completely
opposite sides, [https://croexpress.eu/pogled-iz-iseljenistva-koalicija-hdz-a-i-hns-a-nije-prevara-glasa-
cal], Accessed 15 March 2021.
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Croatian Democratic Union, however, this eventually happened. In addition, the
Croatian People’s Party, as the opposition, initiated a no-confidence vote in some
ministers, called the government the “Titanic government” and called new elec-
tions, and then in June 2020 supported the unstable government of the Croatian
Democratic Union and gained “power” over the two ministries. That the Croatian
People’s Party, as one of the longest-running political parties, has lost its credibility
is shown by only one mandate won in the 2020 parliamentary elections. Thus,
the Croatian People’s Party somehow became a “Titanic party”, on the verge of
slipping off the national political scene. There were debates in the general public
about whether this type of coalition could be considered a “fraud” of voters, or
was such a coalition of national interest in the sense that there would be no new
elections and political instability in the country? We have already concluded that
such coalitions are allowed and that they are common in other countries as well.
However, an ordinary voter (citizen) who has given his vote to a certain political
option, and it then inclines to a possibly undesirable option (combination) can
lead to a weakening of the trust and legitimacy of the elected, as well as to the
political system of a country.

8. CONCLUDING REMARKS

Precisely on the trail of modern constitutionalism based on the idea of a sovereign
people that has the ultimate power to institutionalize power in elections and par-
liament and other constitutional forms, we question whether all of the above is
just® in relation to voters-citizens (people)? John Rawls states that “every person
possesses inviolability based on a sense of justness which society, even if it is called
a welfare or liberal society, cannot overcome through its institutions.”®* If justness
is understood as the crown of all virtues, then it is not and cannot be the subject
political bargaining or calculations of social institutions due to some social inter-
est. “Understanding justness as the first virtue of social institutions reveals to us
the importance of modern institutions of the basic structure of liberal constitu-
tional democracy as the most important generators and distributors of justice.”®
In a political community where there is no practical agreement on the (political)
conception of justness,* lacks the necessary basis for the community as a whole.

¢t The HDZ election program in the 2016 parliamentary elections was entitled “Economic Growth,

New Jobs and Social Justice Program.” [http://moj.hdz.hr/sites/default/files/hdz_program_gospodar-
ski_rast_nova_radna_mjesta_i_drustvena_pravednost.pdf], Accessed 15 March 2021.
2 Rawls, J., A Theory of Justice, Revised Edition, 1971, pp. 105.

% Berdica, J., Pravednost kao prva vrlina drustvenih institucija, Pravni fakultet u Osijeku, 2013, pp. 1.

¢ “The political conception of justness is independent, but it is not self-sufficient, it is the citizens who

are called to complete it.” 7bid. 62, pp. 674.
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The political conception of justice is independent, but it is not self-sufficient,
it is the citizens who are called to complete it. Taking into account the way our
politicians act, we come to the conclusion that this action certainly lacks justness-
political justness, but also political values. Justness and political values, on which
modern parliamentary democracy rests, have largely remained within the same
framework as twenty years ago in the Republic of Croatia, and with the entry and
gaining full membership in the European Union, such values have not been set
as primary and decisive in the context of parliamentary election legislation. It is
precisely the lack of the above that will affect the lack of moral identity and loyalty
to the people who face the failure of great pre-election and post-election promises
almost every day. Therefore, perhaps it is time for justness to remain in our politi-
cal life as a fundamental virtue, as a starting point from which we can develop
political relations and society in general, and thus try to create in some elements
Plato’s Just State.
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ABSTRACT

Solidarity as one of the cornerstone values of the European Union has been once again seated
on the red chair and intensively discussed within the European Union and broader. After the
economic recession and migrant crisis that marked the last two decades, the outbreak of the
COVID-19 pandemic has once again harshly tested the fundamental objectives and values of
the European Union and the responsiveness and effectiveness of its governance system on many
Sronts. In April, 2020 several EU Member States were among the worst affected countries
worldwide and this situation soon became similar in their closest neighbourhood. It put a huge
pressure on the EU to act faster, while at the same time placing this sui generis community to

the test that led to revealing its strengths and weaknesses. As it happened in the previous crises,

the Union launched policies and various programmes that were meant to lessen the burden of
the Member States and aspiring countries caused by the crises. The objectives of the mentioned
soft law instruments that the EU adopted during the COVID-19 crisis has been not only to

show that EU law is equipped to react to health and economic crises rapidly but ro deliver its
support in terms of solidarity to its Member States and its closest neighbours facing the unprec-
edented health and economic crisis.

This article will explore the value and implication of the solidarity principle in times of Co-
vid-19 in its various manifestations. A special focus will be on the financial and material
aspects of the EU instruments created to combat the negative consequences of the pandemic and
their further impact on shaping the solidarity principle within the EU system. While examin-
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ing the character and types of these mechanisms a special focus will be placed on those available
to Western Balkan countries, whereas Montenegro as the ‘fast runner” in the EU integration
process will be taken as a case study for the purpose of more detailed analyses.

One of the major conclusions of the paper will be that although the speed of the EU reactions
due to highly complex structure of decision making was not always satisfying for all the ac-
tors concerned, the EU once again has shown that it is reliable and that it treats the Western
Balkan countries as privileged partners all for the sake of ending pandemic and launching the
socio-economic recovery of the Western Balkans.

Analytical and comparative methods will be dominantly relied upon throughout the paper.

This will allow the authors to draw the main conclusions of the paper and assess the degree of
solidarity as well as the effectiveness of the existing EU instruments that are available to Mon-
tenegro and aimed at diminishing negative consequences of the crisis.

Keywords: COVID-19; Solidarity; European Union, Western Balkans, Montenegro

1. INTRODUCTION

This article will analyse the solidarity principle that lies at the very heart of the
project of the European Union, being one of the cornerstone values upon which
this supranational entity is based. The need for a closer insight into the topic stems
from the increasing reference to this principle and its ever-growing relevance in
times of pandemic. Therefore, relying on conceptual analysis the authors will draw
conclusions about both legal and political aspects of this principle. Moreover, they
will analyse the concept of solidarity, as well as its interconnectedness with the
phenomenon of globalization and the Covid-19 pandemic, leading them to the
conclusion that the European Union will have to improve solidarity mechanisms
in order to be able to adequately and efficiently respond to all the challenges that
lie ahead. In light of the pandemic, these challenges are primarily related to resolv-
ing the health crisis, as well as to tackling its pervasive social and economic conse-
quences. The authors will also critically examine the concept of solidarity in times
of crisis, especially the format and speed of the reaction, putting a special focus
on the reforms that were introduced in order to allow the EU as a supranational
entity with limited competencies in the field of health, to act in a satisfactory man-
ner and bring tangible results also in its closest neighbourhood.

The analysis of the principle of solidarity has its theoretical and practical relevance.
From a theoretical point of view, there are many conflicting observations about
its nature. One group of theorists ascribe to the principle of solidarity only po-
litical nature, while the other group holds that it presents a legal principle. In
other words, while the first group claims that the principle of solidarity has only
an abstract or political relevance, the second one refers to it as a legal obligation.
Anyhow, the answer to this topic has not yet crystallized in theory, so neither this
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paper seeks to provide an answer to the above question, but it rather seeks to pro-
vide a modest contribution towards enlightening the importance of this principle
by relying upon both theories. In other words, it will point out the practical reflec-
tions of the principle of solidarity during the pandemic and based on this argue in
favour of the importance of such a concept.

Looking from the short term perspective the principle of solidarity might seem
as not that profitable. From the long term perspective and taking into account
the benefit of a peaceful and cooperative continent, we can conclude that per-
severance of the concept of solidarity significantly overrides all the expenses the
member states have incurred during the pandemic or will incur in future crises
the EU might face. The paper will point out the available assistance mechanisms,
their development through a short historical overview, and the rationale behind
them - to the extent that is necessary for this work, given its scope and wide range
of available mechanisms the EU offers. One of the authors’ goals is also to re-
contextualize European solidarity and to examine the potential of the emergence
of genuine measures to promote solidarity which are the “ones that go beyond
the mere coordination of ‘solidarity’ among different national systems.” This goal
could be achieved through a more detailed analysis of the current (procurement)
procedures and available mechanisms that have the potential of becoming a genu-
ine EU led “solidarity in action” means and that can generate more coordinated
and effective future EU responses to crises.

After that, based on the available information, we will show the assistance pro-
vided to the EU closest neighbourhood, during the pandemic, with a special focus
on Montenegro. This assistance presents a strong reflection of the genuine devo-
tion of the EU to the Western Balkans. Since the signing of the Accession and
Stabilization Agreement, the European Union besides setting conditions for de-
mocratization and strengthening the rule of law, human rights, etc. has also been
generously assisting the region and Montenegro's development through providing
various pre-accession funds. Certainly, among the key aspects of this assistance is
the financial and administrative support, with the aim to help candidate states to
achieve economic growth and approximation to European standards. During the
pandemic, the European Union once again proved to be a reliable partner for the
Western Balkans. Based on the information obtained from the European Union
Delegation in Montenegro, European External Action service, and other available
sources, the paper will present the assistance provided by the EU to Montenegro

' Di Napoli, E.; Russo, D., Solidarity in the European Union in Times of Crisis: Towards “European Sol-
idarity’?, in Federico, V.; Lahusen, C. (eds.), Solidarity as a Public Virtue? Law and Public Policies in
the European Union, 2018, 195-249, pp. 201.
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since the beginning of the pandemic. That help is reflected in necessary medicines,
medical equipment, various financial assistance mechanisms that will be further
elaborated in the following chapters.

Bearing in mind the above mentioned aspects of the EU available mechanisms for
combating the immediate consequences of the health and socio economic crises,
the authors argue that the approach of the European Union towards its closest
neighbours indicates the importance of the principle of solidarity, and that even
facing the severe crisis itself, the European Union showed that it does not leave the
Western Balkans behind. This was not taken for granted by the Montenegrin citi-
zens, and the recent polls have shown a significant increase in the support towards
Montenegrin membership to the EU - that has once again proven to be a major
partner for the Western Balkans countries that they can always rely on.

2. THE CONCEPT OF SOLIDARITY

In order to consider solidarity in a legal and political sense, we must first point
out its moral and human character. In this vein, cooperation with others has been
the main precondition to survival and development from the very beginning of
humanity. In that regard, things have not changed much up until today, as each
association, organization or group, must contain a seed of solidarity in order to
survive. Otherwise, sooner or later it won't exist. Thus, solidarity did not emerge
as a legal principle as “by its origin and nature, solidarity is a moral principle and
a universal human value”. Keith Banting and Will Kymlicka maintain that soli-
darity among members of a political community is a precondition to the realiza-
tion of human rights, to the functioning of “just institutions”, as well as to the
existence of a “just society — one that seeks to protect the vulnerable, ensure equal
opportunities and mitigate undeserved inequalities”.?

Cooperation between people implies mutual compromises, and solidarity as the
basis of such a relation. Although at first glance it might seem that solidarity is
the good will shown by those who are stronger and richer, practice challenges this
belief and offers different proofs. This is particularly relevant in the crises such as

Luki¢ Radovi¢, M., Solidarnost u pravu Evropske unije- uloga i perspektive, Pravni fakultet Univerziteta
u Beogradu, 2018, p. 13.

Hostovsky Brandes, T., Solidarity as a Constitutional Value, Buffalo Human Rights Law Review, August
29, 2020, [http://dx.doi.org/10.2139/ssrn.3682992], p. 4.

Saraceno, E; Fitoussi, J., Inequality, Growth, and Regional Disparities. Rethinking European Priorities,
in Altomonte, C.: Villafranca, A. (eds.), Europe in Identity Crisis. The Future of the EU in the Age of
Nationalism, 2019, 70-93, pp. 73.
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the one that we are currently facing due to Covid-19, which sets clear rules of the
game - “nobody wins this race until everyone wins”.

The concept of EU solidarity was evoked as “a guiding idea by the inspired politi-
cal leaders who forged the very idea of a united Europe”.” Solidarity as a key value
in the EU founding treaties is mentioned both as a general principle and as a norm
which stipulates obligation on mutual support among member states and peoples
during specific circumstances such as natural or man-made calamities.® Habermas
perceives solidarity” as the very foundation for which concrete duties can be de-
rived. Esin Kiigiik also argues that solidarity is to be defined as a legal principle
that can have “binding legal implications” and therefore “normative effect”.?

The duties upon Member states are likely to change over time and place, for in-
stance, the COVID-19 pandemic gave birth to an entirely new set of duties upon
individuals, such as the duty to maintain social distance and the duty to wear
masks. The concept of solidarity could be perceived also as a litmus paper showing
the richness of life over the norms, but also a proof of how well-prescribed norms,
that in a way embrace the vividity of life, can positively affect a wide range of life
aspects. The question is whether the European Union’s responses to the crises
would have been of similar quality and what implications they might have had in
case there was no principle of solidarity? The principle of solidarity, in fact, was
a key basis and essence of numerous decisions that rescued both some Member
States and the sole EU as a supranational community in these challenging times -
awaking nationalistic behaviours and tensions all over the EU.

What distinguishes the Covid-19 crisis, is the fact that it does not present a threat
for the national economies alone. In fact, due to its nature and scope it provided a
strong impulse for the joint action. In case of the previous crises that hit the Union,
“political and legal debates were basically structured around the idea of national re-
sponsibility”, while in the situation of the Covid-19 pandemic “the structuring role
is now claimed by the principle of solidarity”. The European Union over years has
created a solid legal basis for solving the crises which essence is embodied precisely in
the principle of solidarity. It is now up to political elites leading the countries within

Di Napoli; Russo, op. cit., note 1, p. 211.

o Jhid.

7 Habermas, J., 7he Posinational Constellation, Wiley Kindle Edition, Oxford, 1998, 1406.

8 Kucuk, E., Solidarity in EU Law: An Elusive Political Statement or a Legal Principle with Substance?,
Maastricht Journal of European and Comparative Law, Vol. 23, No. 6, 2016, 965-983, pp. 975.

?  loannidis, M., Between Responsibility and Solidarity: COVID-19 and the Future of the European Econom-

ic Order, Max Planck Institute for Comparative Public Law & International Law (MPIL) Research Pa-

per Vol. 4, No. 80, Heidelberg Journal of International Law/Zeitschrift fiir auslindisches 6ffentliches

Recht und Volkerrecht, 2020, p. 1-11.
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this supranational entity and leading the sole EU to make the best use of these in-
struments and existing possibilities and to combat the challenges that lie ahead.

3. THE EU SOLIDARITY CLAUSE

Solidarity has been one of the fundamental values since the inception of the EU
integration project. Over years, solidarity went through a metamorphosis and
along the way became a crucial value to be supported by the EU as a supranational
entity that also aspires to play a more significant role at the international scene.
There are quite a few arguments that support this thesis. The first one is related
to the development of a common market. In other words, solidarity has played a
major role in “mitigating the potentially divisive effects of the common market,
and its associated freedom of movement of persons, goods, services and capital”*®.
Secondly, it was a key factor in the establishment of European integration as a
stepwise process that has been built on an ad hoc established system of norms
and mutual obligations. Solidarity was a key prerequisite for the long term suc-
cess among all the participants involved. And thirdly, in times of crisis solidarity
proved to be the key cohesive factor predetermining the success of such a value-
based community in managing the crises.

The solidarity clause of the EU stipulated by Article 122 TFEU assumed a cen-
tral role during the COVID-19 crisis, clearly indicating the re-balancing between
national responsibility and Union solidarity from what was the case during the
Eurozone crisis. At the time Article 122 TFEU was a sideliner, “superseded by the
new principle expressed in Article 136(1) TFEU- setting out the rule that assis-
tance could only be possible under strict conditionality”'. Corona-times brought
different status for the Article 122 TFEU, which served as the legal basis for
many programmes, among others, Support to mitigate Unemployment Risks in
an Emergency (hereinafter: SURE) and the NextGenerationEU. President of the
Commission, Ursula von der Leyen, during the Eurogroup statement of 9 April
2020 called SURE “real European solidarity in action”.'? Article 122 TFEU in the
context of the NextGenerationEU, serves as the legal basis of its basic component
which allows for targeted derogations from standard budget and financing of the
Union rules in exceptional crisis situations."

Di Napoli; Russo, op. cit., note 1, p. 202.
" Case C-370/12, Pringle, para. 116.

2 Ursula von der Leyen, 7his is how the EUs €100 billion corona-fund will work, Euractiv, [https://www.
euractiv.com/section/economy-jobs/news/ this-is-how-the-eus-e100-billion-corona-fund-will-work/],
Accessed 11 March 2021.

loannidis, op. cit., note 10, p. 5-6.
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The Union budget spending must be rational. By spending rationally, the EU is
able to spend in a solidar manner, and that’s the way on how funds can be deter-
mined for those in need. In line with that Armin von Bogdany and Justyina Lacny
states that “the CJEU holds that the principle of sound financial management (ap-
plied in the area of EU funds) corresponds to the principle of sincere cooperation
(as applied more generally in EU law).”!*

Solidarity in access to health and medicines has been recognized as a cornerstone
value to be guaranteed in EU policy and law. Another important document is
the Patient’s Rights Directive that was adopted in 2006, which stipulates that
solidarity through universal access should be adhered to by the Union and in the
Member States. Still, these provisions do not have the status of the primary law
in the EU, although they do represent a European baseline for health law that is
common to the Member States.'

One of the recent decisions brought by the General Court in the case of the Re-
public of Poland vs European Commission annulling the European Commission’s
decision'” indicates the fact that this issue of the legal nature of the principle of
solidarity is highly complex and important for the EU. The General Court upheld
Poland’s plea, by recognizing the binding nature of the principle of energy solidar-
ity, which imposes a general obligation on both the EU and the Member States
to take into account each other’s interests and avoid measures that can affect the
energy security interests of the other stakeholders.'®

This judgment is not only limited to energy solidarity, but it declares that soli-
darity must always be taken into account. Confirmation of this judgment by the
Court of Justice as the second instance would be of great importance for the whole
Union, not only in the energy sector but in all other fields where solidarity is ap-
plied. By confirming the normative power of the principle of solidarity, decision-

" Von Bogdandy A.; Lacny J., Suspension of EU Funds for Member States Breaching the Rule of Law — A
Dose of Tough Love Needed, Swedish Institute for European Policy Studies, pp. 7.

5 Directive 2011/24/EU, ‘Directive 2011/24/EU of the European Parliament and of the Council of 9
March 2011 on the Application of Patients’ Rights in Cross-Border Healthcare (O.]. 1L88/45, 4-4-
2011).

¢ De Ruijter, A.; Beetsma, R.; et al, EU Solidarity and Policy in Fighting Infectious Diseases: State of Play,

Obstacles, Citizen Preferences and Ways Forward, Amsterdam Centre for European Studies Research

Paper No. 06, Amsterdam Law School Research Paper No. 17, 2020, pp. 6.

The principle of solidarity and the geopolitics of energy: Poland v. Commission (OPAL pipeline), p. 890,

[https://curia.curopa.eu/juris/document/document.jsf;jsessionid=6A868 C3F9717BC39B5EA554FD-

5FE520D?text=&docid=217543&pagelndex=0&doclang=EN&mode=req&dir=&occ=-

first&part=1&cid=109512], Accessed 07 March 2021.

The principle of solidarity and the geopolitics of energy: Poland v. Commission (OPAL pipeline), p.
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makers would have an undoubtful basis for providing assistance, as well as the
legal obligation to act in this manner.

4. DIFFERENTIA SPECIFICA OF THE COVID-19 SOLIDARITY
TRIGGER AND THE EU ABSTENTION FROM THE
“CONDITIONALITY TACTIC”

The Covid-19 pandemic in comparison to the previous crises is a hazard that
provoked substantially different reactions from the side of the EU, while solidar-
ity became an omnipresent concept and basis of the EU strategy and instruments
designed for combating the pandemic. According to Herman Van Rompuy this
crisis has awakened “a kind of togetherness between people, grown out of the feel-
ing that we are all in the same boat””. In this endeavour of combating the nega-
tive consequences of the crisis an important move was disassociating the existing
COVID-19 EU mechanisms from the legacy of conditionality - being important
subtract present in the previous responses to the crises.

Conditionality as an EU policy tool has been applied since the late 1980s in the
EU’s external relations, more precisely, in the field of humanitarian aid to third
countries. The rationale behind this approach is that states are “prompted to com-
ply with requirements established under EU law in return for certain advantages”.
The same strategy has been applied in the process of establishment of the Euro-
pean Monetary Union in which the access of the less developed EU members to
the Cohesion Fund was conditioned upon their compliance with the EU budget
deficit rules.”

The reason for such different EU reactions in the environment of the Covid-19
pandemic lies in its character, the fate-like nature, and in the fact that this crisis
was not the result of “fiscal profligacy, corruption, or broken institutions”. In oth-
er words, there is no “national responsibility” argument as it was in the case with
the Eurozone crisis. Here, as some authors imply “the moral hazard argument had
a much clearer basis and stronger political clout”.* Therefore, the shock caused
by the Covid-19 “made audiences and decision-makers across Europe much more
receptive to arguments framed in terms of solidarity”, which had recently shaped
the historic responses from the side of the EU.*

Herman Van Rompuy, COVID-19: A turning point for the EU?, Discussion paper, European politics
and institutions programme, 16 April 2020, p. 1.
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Von Bogdandy; Lacny, 0p. cit., note 15, p. 5.
*' loannidis, gp. cit., note 10, p. 3.

2 Ibid.
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There are plenty of examples of such a “conditionality free” EU approach, and
some of them are Eurogroup agreement on the strategy to combat the crisis
brought on 9 April 2020, and the European Stability Mechanism (ESM), the role
of which is envisaged through its Pandemic Crisis Support component- “a virtu-
ally conditionality-free credit line available to euro area countries through a very
expedient procedure”. Support to mitigate Unemployment Risks in an Emergency
(SURE) is another instrument introduced to provide favourable loans to the EU
Member States in order to support their short-time working schemes.

Another historic decision was brought in May 2020, with a Franco-German com-
promise that led to the ‘NextGenerationEU’ recovery instrument.” The European
Council for the first time agreed to the basic contours of the programme that es-
sentially mirrors the possibility of collective borrowing for the purpose of financ-
ing the expenditures, as part of EU’s 2021-2027 multiannual financial framework
(MFF).?* The NextGenerationEU instrument sets certain conditions that countries
need to fulfil in order to receive the financial support under its main component
called the Recovery and Resilience Facility (RRF).” Their key obligation is to sub-
mit to the Commission national Recovery and Resilience Plans (RRPs) that need to
be aligned with the Union standards. According to Pisani-Ferry, “this arrangement
is (yet) neither typical conditionality (‘first reform your pensions, then we can talk)

nor rubber-stamping (‘here’s the money, please tell us what you do with it’)”.%

The special value of this approach reflects the sole nature of the available mecha-
nisms as “intrusive rules of Regulation 472/2013 have been deactivated™. This is
particularly important, as if the solidarity mechanisms are tight with strict condi-
tions, then conditional transfers present not an expression of solidarity but rather
a surrogate of bureaucratic control. The age of Covid-19 is marked by the reduc-

»  Darvas, Z., “The nonsense of Next Generation EU net balance calculations, Policy Contribution, No. 03,

Bruegel, 2021, 15.

The total maximum financial envelope of NGEU comprises grants and guarantees amounting to €420
billion, and loans amounting to €375 billion. These amounts will be disbursed via the seven facilities of
NGEU: the Recovery and Resilience Facility (RRE, €312.5 billion in grants and €360 billion in loans);
Recovery Assistance for Cohesion and the Territories of Europe (REACT-EU, €47.5 billion in grants);
the Just Transition Funds (JTE €10 billion in grants); Rural Development (€7.5 billion in grants);
Horizon Europe (€5 billion in grants), civil protection (RescEU, €1.9 billion in grants); and InvestEU
(€5.6 billion of guarantees).

2 Toannidis, op. cit., note 10, p. 2. It allows the EU to borrow 750 billion EUR in order to finance 390
billion EUR in non-repayable financial support (grants) and 360 billion EUR in loans for the EU
member states.

»  Toniolo, G., Next Generation EU: Una condizionalita virtuosa, Luiss School of European Political

Economy, Policy Brief, No. 33, 2020, p. 2.

loannidis, op. cit., note 10, p. 5.

¥ Regulation 472/2013.
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tion of conditionality in this regard although it did not get everywhere the same
sympathy.?®

No matter how generous the help seems to be, we must not confuse solidarity
with the gift. First of all, quality control mechanisms must be established for the
purpose of transparency over the spending of funds. In addition, solidarity goes
hand in hand with reciprocity — implying that states want to rely on the premise
of equal treatment shown by the other actors involved, if they find themselves
in a similar situation. In other words, as Peter Hilpold mentioned “solidarity ex-
pects solidarity.”* In regards to solidarity, there is always at least a small share of
personal interest and therefore “solidarity has to be conceptually separated from
altruism that is based on selflessness, while solidarity is always partly driven by
self-interest.”™ Esin Kucuk states, “the pursuit of self-interest, however, is not nec-
essarily the reverse of solidarity, in fact, self-interest is the only driver of solidarity
in the absence of altruistic or moral underpinnings.”®' The fact that during the
Covid-19 we are all on the same boat perfectly fits with the rationale explained, as
due to the nature of this hazard no one will be safe until everyone is safe.

As Yuval Noah Harari*? rightly pointed out, in such a state of play, global coopera-
tion isn’t altruism. In fact, it becomes essential for ensuring the national interest.

5. “NEED FOR SPEED”. A COVID-19 (QUEST FOR A SPEED
ADAPTATION AND REACTION)

A system's responses to crises are changing according to the needs imposed by
circumstances. Sometimes the circumstances are so grave that they render the ex-
isting mechanisms/responses useless almost overnight. Some systems are able to
provide a quicker response and to adapt more swiftly, while some others due to
highly complex internal structures of decision making are in a way slower, and this
vacuum between the outbreak of the hazard and system's response - can become
a strong weapon in the hands of the opponents. That can result in the growth of

28

Giuseppe Conte, during the July 2020 summit, and Heiko Maas, Olaf Scholz in their article entitled
“A response to the corona crisis in Europe based on solidarity”, made a strong point for saying no to
“unnecessary conditions”. On the other hand, Finland case could depict the alternative approach to
this matter.

»  Hilpold, R, Understanding Solidarity within EU Law: An Analysis of the Islands of Solidarity with Par-
ticular Regard to Monetary Union, Yearbook of European Law, No. 34. 257-285, 2015, pp. 262.
Bouza da Costa, op. cit., note 7, p. 9.

' Kucuk, 0p. cit., note 9, p. 967.

%2 Harari, Y., Lessons from a year of Covid, 26 February 2021, [https://www.ft.com/content/f1b30f2c-
84aa-4595-84f2-7816796d684], Accessed 01 March 2021.
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the opponents' relative power of questioning the credibility and reliability of these
systems in general.

The SARS pandemic, for example, was one of the stepping stone moments that
have brought new international rules, which led to revising the International
Health Regulation that was approved during the 58th World Health Assembly,
and since then, it has become the core instrument for regulating disease outbreaks
with an international dimension.?

Covid-19 pandemic due to its character and outreach certainly provided another
great impulse for such ground-breaking moves and could become a milestone in
international relations and the functioning of international organizations. None-
theless, not the WHO nor the EU were able to provide an instant and adequate
response to such a hazard embodied in the Covid-19. On the contrary, the WHO
went under great criticism that was primarily related to the inability to timely rec-
ognize the seriousness of the pandemic after its outbreak in China, slow response,
politicization within the organization especially reflected in the behaviour of the

major players within the WHO.

Although the EU’s response at the beginning of the pandemic was not at a satisfac-
tory pace, especially not for countries most severely hit, at the later stages of the
pandemic, the EU managed to act in a consolidated way and to play a pivotal role
in the continent and wider. Here we are especially referring to the generous assis-
tance that the EU provided to its closest neighbours. One of the lessons learned is
certainly that speed also matters. In this regard, better legal regulation of the prin-
ciple of solidarity, would greatly help the Union to react faster and better, having
a clear legal basis for doing so.

6. THE EU ROLE IN ORGANIZING SOLIDARITY FOR HEALTH.
RESOURCE ALLOCATION AND RATIONALIZATION OF
PUBLIC GOODS

Since the 1970s, with the development and use of European (disease) networks,
the EU as a supranational entity has assumed powers in the field of surveillance
and early warning of public health threats. Although “all this did not carve out a
strong role for the EU in organizing solidarity for health, involving redistribution

3 Von Bogdandy, A.; Villarreal, P, International Law on Pandemic Response: A First Stocktaking in Light of
the Coronavirus Crisis, Max Planck Institute for Comparative Public Law & International Law (MPIL)
Research Paper No. 07, 2020, p. 6.
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or rationing”, it certainly influenced the creation of some mechanisms aiming at
creating more efficient “health” responses at the EU level in times of crises.**

There are large differences among the EU Member states health systems, that can
be distinguished by the quality of the health care, available resources, culture,
organization, etc.”” This state of play strongly advocates in favour of cherishing
the Member States’ prerogatives in this field and the application of the so-called
subsidiarity principle “as deviations from this principle could carry a danger of
major inefficiencies or exacerbate inequalities” around Europe and have poten-
tially detrimental effects on the Member States” healthcare systems.

On the other hand, in the case of infectious diseases such as Covid-19, the situa-
tion is quite the opposite from what has been previously said. Namely, decisions
that aim to tackle spread of such diseases may have large cross-border spillovers,
and the precedence of the ‘national prerogatives’, especially if the decisions are
populist/inward oriented “may create a problem of collective action that could

yield, in the end, bad outcomes for everyone.”®

Nonetheless, imagining the EU as the key actor in this field requires trustworthi-
ness “that it can also support the Member States in a tangible way, and that this
supranational entity is capable of setting up real cooperation in order to keep
citizens safer””. Therefore, this explains why the recently adopted initiatives such
as Joint Procurement initiative and the “rescEU” are so important. The first one,
within the EU health regime, is able to ensure the size and volume of necessary
procurement of medicines and medical equipment, while the second one creates a
central allocation authority for the European Commission.

Moreover, free movement and the integrity of the Single Market is another vehicle
for strengthening the EU role in managing the crisis. In this vein, the Commis-
sion Communication has recently announced the free movement of goods as one
of the instruments for coordinating Member States’ actions, this is particularly
important in the case of medicines and medical equipment due to their central

% De Ruijter; Beetsma, ez al., op. cit., note 17, p. 8.
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Hackenbroich, J.; Shapiro, J.; Varma, T., Health sovereignty: How to build a resilient European response
to pandemics, European Council on Foreign Relations, Policy brief, 2020, p. 10.

% De Ruijter; Beetsma, R. ez al., op. cit., note 17, p. 21.

¥ Communication from the Commission, A Modern Budget for a Union that Protects, Empowers and

Defends. The Multiannual Financial Framework for 2021-2027, Brussels,2.5.2018, COM(2018) 321
final.
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importance in combating COVID-19 pandemic.”” In the case, a member state
breaches the obligations and hinders flow of goods that are deemed essential for
fighting COVID-19 the Commission establishes a task force to respond to this.’

Recognizing the current moment the EU Commission made another important
step and has adopted the temporary state aid framework from 19 March, the basic
goal of which was to insure that national governments can act swiftly and know
what state aid measures do not constitute prohibited measures in order to tackle
exceptional occurrence caused by the COVID-19 outbreak.” On 4 April and 8
May the Commission extended the scope of the Temporary Framework“?, and
by the fourth amendment of 13 October 2020, the Commission prolonged the
Temporary Framework until 30 June 2021.%

However, one particular aspect of the story should not be neglected. In times of
crisis, people’s major concern is safety, so politicians led by the wish to save for
themselves political points for handling the health emergencies are often show-
ing reluctance to transfer the redistributive power to the EU level. These lessons
learned imply that national political elites rather opt for a “domestic-centred
equilibrium™* and are, therefore, turning to isolationist politics, as they are at
least looking from the short-term perspective, a way more profitable.

6.1. EU Public procurement procedures: only voluntary, not mandatory

The EU can play an important role for COVID-19 in organising health solidar-
ity through a European Public Procurement process. Nevertheless, the previous
health crises were not that bright examples of EU solidarity, showing how fragile
was the EU countries’ system of obtaining vaccines and medications, as well as
their low level of purchasing power. The main reason for that was the system cre-

¥ Communication from the Commission to the European Parliament, the European Council, the Coun-

cil, the European Central Bank (March 13, 2020), the European Investment Bank and the Eurogroup,

Coordinated economic response to the COVID-19 Outbreak, COM(2020) 112 final, Brussels, pp. 3.

De Ruijter; Beetsma, ez al., op. cit., note 17, p.14.

4 From 12 March to 26 October 2020, the Commission had adopted 435 decisions on COVID-19
related State aid measures, i.e. support for coronavirus-related research and development (vaccines and
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medicines); support for the construction and upscaling of testing facilities; support for the production
of vaccines and medicines; support in the form of wage subsidies for employees, liquidity support for
businesses that does not exceed EUR 800,000, etc.

2 Busch, D., Is the European Union Going to Help Us Overcome the COVID-19 Crisis?, European Banking
Institute Working Paper Series, No. 64, 2020, pp. 7-8.

% Bouchagiar, A., State aid in the context of the COVID-19 outbreak, including the Temporary Framework
2020, Robert Schuman Centre for Advanced Studies Florence School of Regulation, EUI Working Paper
RSC. No. 03, 2021, pp. 2.

#  Busch, op. cit., note 53, p. 21-22.
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ated in 2011 and 2013 that envisaged “the voluntary public procurement medical
countermeasure in case of a health emergency, that is either declared and identi-

fied by the WHO or by the European Commission”.*

In June 2014 the Joint Procurement Agreement entered into force. It applies to
joint procurement of medicines, further implementing Article 5.% This joint pro-
curement refers to different sorts of medicines, among which “antivirals, treat-
ments or vaccines, also, medical devices (infusion pumps, needles) and ‘other ser-
vices and goods’ needed to mitigate or treat cross-border threats to health, such
as laboratory tests, diagnostic tools, decontamination products, masks or personal
protective equipment, eye protection and respirators, and ventilators”.#’ The JPA
has been signed by 37 countries, “including all EU and EEA countries, the UK,
and the Western Balkans”.”® The key goal of this voluntary mechanism is to sup-
port “fair and equitable access to, and distribution of, pandemic influenza vac-
cines, antivirals and other treatments for the future”, to achieve in that way the
greater level of security of supply and more balanced prices for the countries in-
volved.

One more important achievement for public health and serious cross-border
threat preparedness is the signature of framework contracts for the production and
supply of pandemic Influenza vaccines.” Article 5 of the Decision 1082/2013/
EU on serious cross-border threats to health presents the legal basis of this joint
mechanism. This mechanism sets the common rules for the practical organisa-
tion of joint procurement procedures for the purpose of obtaining the medical
countermeasures for different categories of “cross-border health threats™". The key
aspects of this mechanism are threefold. The first one is the determination of the

# Decision No 1082/2013/EU of the European Parliament and of the Council of 22 October 2013 on
serious cross-border threats to health and repealing Decision No 2119/98/EC [2013] OJ L 293/1.
European Commission, Public health: Joint purchasing of vaccines and medicines becomes a reality
in the EU, 10 April 2014, [https://ec.europa.eu/commission/presscorner/detail/en/IP_14_418], Ac-
cessed 10 February 2021.

De Ruijter; Beetsma, ez al., op. cit., note 17, p. 11.
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#  European Commission, Public health: Joint purchasing of vaccines and medicines becomes a reality

in the EU, 10 April 2014, [https://ec.europa.cu/commission/presscorner/detail/en/IP_14_418], ac-
cessed: 10 February 2021.

European Commission, Preparedness and response planning, [https://ec.europa.eu/health/security/pre-
paredness_response_en], Accessed 20 March 2021.
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° MEMO 28/03/2019, Framework contracts for pandemic influenza vaccines, “A serious, cross-border
threat to health is a life-threatening or otherwise serious hazard to health from a biological, chemical,
environmental or unknown origin. Such threats spread or entail a significant risk of spreading across
the national borders of Member States, and may require coordination at EU level in order to ensure
a high level of human health protection”, [https://ec.europa.eu/health/sites/health/files/preparedness_
response/docs/ev_20190328_memo_en.pdf], Accessed 21 March 2021.
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practical arrangements governing the mechanism. The second aspect is focusing
on the decision-making process determining the choice of the procedures. Lastly,
the third aspects are related to setting criteria for the assessment of the tenders and
the award of the contract.”

In the case of urgency, that is declared by the Commission and the Member States
participating in the Joint Procurement Agreement Steering Committee, a Mem-
ber State is allowed to request derogation from the generally applicable criteria on
the allocation of the medical countermeasures and to therefore receive them at a
faster rate than other participating states.”> Member States can also donate medical
countermeasures acquired under the joint procurement procedure.” Each proce-
dure sets its own conditions and distributive regulations.>*

6.2. The EU Civil Protection Mechanism and “rescEU”. (De)centralized
procurement

The EU Civil protection mechanism was created in 2013, as a successor of the
Civil Protection Mechanism that was set up back in 2001 under Euratom. It is
based on Art. 196 TFEU, according to which the Union has both internal and
external competences in the field of civil protection. As stipulated by the Article
6(f) of the TFEU, the EU in the field of civil protection, has limited competences
that are of the supporting, coordinating, or supplementing nature to the respec-
tive competencies of the Member States.>

Nonetheless, the experience with different crises has shown that reliance on volun-
tary offers of mutual assistance, coordinated and facilitated by the Union Mecha-
nism, does not ensure satisfactory results, which particularly applies to the situ-
ations in which a number of countries are simultaneously affected by the crises.

Therefore, from 2019, the EU Civil Protection Mechanism was further comple-
mented by the creation of rescEU - the key goal of which is to contribute to
centralizing the EU capacities.”® RescEU is designed “to provide assistance in over-
whelming situations where overall existing capacities at a national level and those

1 MEMO 28/03/2019, Ibid.

2 Are. 17(2) JPA.

% Art. 31 JPA.

> Art. 17 JPA.

> Article 169: “The Union shall encourage cooperation between Member States in order to improve the

effectiveness of systems for preventing and protecting against natural or man-made disasters”.

>¢ Decision (EU) 2019/420 of the European Parliament and of the Council of 13 March 2019 amend-
ing Decision No 1313/2013/EU on a Union Civil Protection Mechanism (O] L 771, 20.3.2019, p.
1-15).

184 EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) - ISSUE 5



precommitted by the Member States to the European Civil Protection Pool are
not, in the circumstances, able to ensure an effective response to the various kinds
of disasters™’. The key aspects of this endeavour are mirrored in the Article 12 of
this Decision that “provides for the EU to use its internal funds, precommitted
national funds and EU co-financed Member States capacities at the disposal of EU
efforts, to respond to a major emergency”®. RescEU also envisages the possibility
for joint procurement, existing in parallel to the Joint Procurement Agreement
under the health infrastructure (Art. 20) with a more central role to be given to
the Commission.

The actual capacity of rescEU is predetermined by the Member States” willingness
to contribute to the EU internal funding in this regard. The Member states have
recently shown to be generally more interested in the national level initiatives or
actions through the JPA in the EU health context. There are quite a few factors
that could fit in the above statement. The first one are the diverse realities of the
purchasing powers of the Member States. Furthermore, the absence of the EU
budget is also another unfavourable objective circumstance. Last but not the least,
the inability of this intergovernmental and bureaucratic structure to generate the
necessary speed that an urgent procurement process would need is yet another
factor that acts as a delusion for those advocating for the more EU centralised ap-

proach in this field.

On the other hand, there are a number of advantages of having centralized pro-
curement at the EU level. One of the key benefits is related to the ability of the EU
to negotiate a better position with pharmaceutical companies, diminishing in that
way their relative power over the relation between different member states and
especially over certain member states that could try to negotiate a better price. The
second aspect is directly related to solving inefhiciency of stockpiles managed by
the individual member states, by creating a common stockpile of medical counter-
measures managed at the EU level. That would solve the issue of excess demand
in some countries and excess supply in other countries. Lastly, the risk-sharing for
the purpose of combating the pandemic consequences with the common stock-
pile is much more effective than in the case when each member is responsible for
its own stock of medicines and equipment. The common stockpile is at the same
time a larger stockpile with much greater firepower to target outbreaks of infec-
tious diseases.”® This would require a larger role for the European Commission,

7 Decision (EU) 2019/420 of 20 March 2019 of the European Parliament and of the Council of 13
March 2019 amending Decision 1313/2013/EU on a Union Civil Protection Mechanism, Art. 12
replaced.

% bid.

% De Ruijter; Beetsma, et al., op. cit., note 17, p. 24.
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securing a more efficient response than the current structure is able to achieve be-
cause all contracting parties have to instantly agree on the deployment of medical
counter-measures in accordance with urgency and need.*

After the COVID-19 outbreak, the Western Balkans have activated the Union
Civil Protection Mechanism (UCPM) and have already started to receive assis-
tance from it. Three Western Balkan countries, namely, Serbia, North Macedonia
and Montenegro are participating States in the Mechanism, able to contribute but
also to request support of rescEU.

7.  BETWEEN SOLIDARITY AND NATIONALISM, TRUST
BUILDING AS A BRIDGE TOWARDS MORE SOLIDARITY

The crisis, severe as the Covid-19 one, that brought many changes to everyday
life is expected to have far-reaching social effects on globalization. In line with
this statement, the UN Secretary General says that: “[w]ith the right actions, the
COVID-19 pandemic can mark the beginning of a new type of global and soci-
etal cooperation.”®' Many debates have been activated since the outbreak of the
crisis, and one that seems pretty relevant in this context is about the path that the
EU member states are going to choose, namely: greater reliance on international
institutions or nationalism. The first one goes hand in hand with the tendency
of empowering the supranational/international institutions to be able to act in a
more efficient way in times of crisis and in general. The second one is a tendency
towards nationalism and populism, which seems to be gaining momentum in
recent years, and it is not something unexpected as crises tend to strengthen na-
tional sentiments, “with people falling back on their nation-state, which has the
financial, organisational and emotional strengths that global institutions lack.”®

The authors who claim that we are witnessing the second scenario are relying upon
the argument of the absence of the notion of community and sense of identity/
belonging to the international level. In addition, the EU as one of the most in-
tegrated communities has been a subject of great criticism by the Member states
for failing to deliver on its promise of solidarity that further creates a negative
sentiment that at the same time “strengthens the sense of nationalism and gives

O Ibid, p. 13-14.

¢ UN news, UN launches COVID-19 plan that could ‘defeat the virus and build a better world, 31 March
2020, [https://news.un.org/en/story/2020/03/1060702], Accessed 20 March 2021.

Rachman, G., Nationalism is a side effect of coronavirus, The pushback against globalisation will come
from protectionists, national-security hawks and greens, Financial Times, [https://www.ft.com/con-

tent/644£d920-6¢cea-11ea-9bca-bf503995cd6f], Accessed 10 April 2021.
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a louder voice to protectionists and populists”.®® It can be also argued that the
politicians have partially contributed to this sense of feeling threatened. Although
the enemy is invisible, the “war talks” nevertheless creates the spectre of an enemy.
War is associated with the “other/otherness”, and the atmosphere that has been
created by different narratives has the tendency to create and build on ethno-
nationalist sentiment.*!

Although it seems that the trend of relying on protective nationalism as a reac-
tion to the pandemic prevails, we also witness a growing atmosphere of solidarity
among nations. This thesis can be substantiated by a number of examples, em-
bodied in isolated or structured actions that are aimed to support those in need.

Here we should mention the cooperation between the physicians and medical re-
searchers around the globe that struggled to invent a vaccination for COVID-19.
The support was provided by China, Britain, Germany, France, etc. which had
sent doctors and offered a financial package and medical material to Italy and
other countries severely affected by the crises at the beginning of the pandemic.
The support was also provided by the EU to its closest neighbours, the Western
Balkans countries. Those are all examples proving that cooperation is extremely
necessary especially for highly affected and developing countries, which due to
their limited financial and human capabilities or poor economies, are not able to
cope with the deep and far reaching consequences of the crises alone.® Although it
seems to be overlooked thus far, this aspect that highlights the benefits of coopera-
tion and solidarity is growingly important - implying that in the long term, there
could be more tendency towards globalization and unification as the Covid-19
may not be the only situation placing as all on the same boat.

In order to move in that direction, trust-building between the participating states
and the democratic scrutiny of “assistance” transfers are certainly important pre-
conditions to developing a more consolidated and solidar approach in times of cri-
ses. The aspect of trust building is particularly important as the concept opposite
to the system of control, which is able to generate the presumption of agreement
with the EU’s actions.

% Yacoub, A.; El-Zomor, M., Would COVID-19 Be the Turning Point in History for the Globalization Era?
The Short-Term and Long-Term Impact of COVID-19 on Globalization, 2020, pp. 12.

We don’t need a ‘war’ against coronavirus. We need solidarity, [https://coronavirusnews.psmghana.
com/index.php/2020/04/06/we-dont-need-a-war-against-coronavirus-we-need-solidarity/], Accessed
07 April 2021.

Yacoub; El-Zomor, 0p. ciz., note 74, p. 10.
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Another aspect is the transfer of democratic scrutiny at a European level over the
use of European funds by the Member States,* in order to establish transparency
and effective monitoring on how national governments spend the funds. The de-
cision to tie the NextGenerationEU to the European Semester and the insistence
on rule-of-law conditionality are justified also from that, so-called solidarity-rein-
forcing perspective.

8. SOLIDARITY IN ACTION. THE EU APPROACH TOWARDS ITS
CLOSEST NEIGHBOURS.

Since the beginning of the Covid-19 pandemic, although heavily affected by the
pandemic, the EU has taken a proactive role towards its closest neighbours, and
has included them in the strategies and various programmes aimed at tackling the
health and socio-economic consequences of the crises. This approach once again
explicitly showed that the EU leaves no one behind, especially not its partners in
need, the Western Balkans.

As indicated in the Commission Communication on the “Support to the West-
ern Balkans in tackling COVID-19 and the post-pandemic recovery” of 29 April
2020% *he total bilateral and regional EU assistance package for the Western Bal-
kans in response to COVID-19 currently exceeds 3.3 billion EUR. The aim of this
generous support that the EU has provided to the Western Balkans is to address
the immediate health crisis and resulting humanitarian needs, as well as contribute
to longer term and structural impact on their societies and economies.

More precisely, the mentioned support consists of various instruments, and those
are as follows:

a) reallocations from the Instrument for Pre-accession Assistance amounting
to 38 million EUR of immediate support for the health sector;

b) 389 million EUR to respond to social and economic recovery needs;

c) 455 million EUR economic reactivation package for the region in close
cooperation with the International Financial Institutions;

66

Wolff, Without good governance, the EU borrowing mechanism to boost the recovery could fail, [https://
www.bruegel.org/2020/09/without-good-governance-the-eu-borrowing- mechanism-to-boost-the-re-
covery-could-fail/], Accessed 03 February 2021.

¢ Communication from the Commission to the European Parliament, the Council, the European Eco-
nomic and Social Committee and the Committee of the Regions Support to the Western Balkans
in tackling COVID-19 and the post-pandemic recovery, Commission contribution ahead of the
EU-Western Balkans leaders meeting on 6 May 2020, [https://ec.europa.eu/neighbourhood-enlarge-

ment/sites/near/files/com_2020_315_en.pdf], Brussels, 29.4.2020, COM(2020) 315 final.
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d) a proposal®® for EUR 750 million of Macro Financial Assistance

s) 1.7 billion EUR® package of assistance from the European Investment
Bank.”

Other than mentioned assistance, the EU also envisages help via the EU Solidarity
Fund to the states that have started negotiation talks, support to the private sector
in cooperation with International Financial Institutions, as well as the immediate
humanitarian assistance to vulnerable refugees and migrants amounting to 4.5
million EUR and 8 million EUR of emergency support to migrants and refugees
stranded in the Western Balkans from the Instrument contributing to Stability
and Peace.”!

The EC has also adopted a measure of 70 million EUR under the Instrument for
Pre-Accession (IPA II) to help fund the access of Western Balkans to vaccines and
necessary vaccination equipment procured by the EU Member States. In addition,
the EU in cooperation with the World Health Organisation (WHO) has launched
a new regional project amounting to over 7 million EUR aimed at supporting safe
and effective vaccination of the people across the region.”?

Besides the measures aimed at tackling the immediate consequences of the Co-
vid-19 crisis, the EU has developed an Economic and Investment 2021-2027
plan for the region in which the Green transition and the Digital transformation
will play a central role. The total envelope for the Pre-Accession Instrument IIT is
14.5 billion EUR. The Commission foresees a doubling in the provision of grants
through the Western Balkans Investment Framework to support private sector
development, connectivity, digitalisation, green agenda and social investments.”

Challenges faced by young people, in terms of job prospects, inequality and re-
taining young talent in the region to tackle the brain drain are also within the
scope of EU attention. Via Erasmus+ programme it has doubled its funding since

6 2020/0065 (COD) Proposal for a Decision of the European Parliament and of the Council on pro-
viding MacroFinancial Assistance to enlargement and neighborhood partners in the context of the
COVID-19 pandemic crisis. 22 April 2020.

Montenegro: EIB and IDF sign €50 million loan to support faster post-COVID recovery of SMEs
and mid-caps, [https://www.cib.org/en/press/all/2020-238-cib-and-idf-sign-eur50-million-loan-to-
support-faster-post-covid-recovery-of-smes-and-mid-caps-in-montenegro], Accessed 08 April 2021.
70 Op. cit, COM(2020) 315 final.

" bid.
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European Commission, New EU project to support readiness for vaccination efforts and resilient
health systems in the Western Balkans, [https://ec.europa.cu/commission/presscorner/detail/en/
ip_21_683], Accessed 10 April 2021.

7 Ibid.
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2018 to over 65 million EUR to address the key challenges faced by youth and to
better prepare them for the labour market.

These figures present essential and unparalleled support provided to the Western
Balkans aimed at fostering the stability and prosperity of this region. They arose
as a result of the so-called “Team Europe’ approach™ - that envisages quick and
targeted support which entails resources pooled from the EU institutions, the
Member States and financial institutions, in particular the European Investment
Bank and the European Bank for Reconstruction and Development. In addition
to this, Member States can also decide to provide assistance on a bilateral basis.

9. THE EU SUPPORT TO MONTENEGRO

Montenegro is one of the smallest European countries that declared outbreak of
infectious coronavirus disease on 26 March 2020. Recently Montenegro has been
facing alarming percentages in the number of infected people and unfortunately
high mortality rate as well, in European, but also in the global context.

Additional aspect that should not be neglected is the low level of diversification of
Montenegrin economy and high level of dependence on tourism (which share in
Montenegrin GDP amounts to approximately 25 percent), that made Montene-
gro particularly fragile in terms of handling the economic and financial repercus-
sions of the crisis. That has left deep consequences on the country, leading it to
severe recession trends.

Recognizing these alarming circumstances, the European Union acted very quick-
ly and from the start of the pandemic and have mobilised a substantial package of
53 million EUR of non-repayable financial aid and 60 million EUR of favourable
loans as part of macro-financial assistance for Montenegro.

From the 3 million EUR for immediate responses (part of non-repayable financial
aid), the EU has funded the delivery of a range of personal protection equipment,
ventilators and x-ray machines. The 40.5 million EUR Resilience Contract Bud-
get Support is aimed to reduce the negative effects of the crisis on the economy,
particularly focusing on protecting vulnerable social groups. Finally, the 9.5 mil-
lion EUR Health programme will help to upgrade health infrastructure - build
two new hospital wings in Podgorica and refurbish a dozen laboratories, and im-
prove capacities to deal with future epidemiological threats. Additional hundreds

74 Communication on the Global EU response to COVID-19 (JOIN(2020)11 final) of 8.4.2020.
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of thousands of pieces of personal protective equipment have been donated by the
EU Member States and the EU, through the Civil Protection Mechanism.”

Montenegro has also received 2.4 million EUR as part of the Pre-Accession (IPA
IT) package that will allow it to get the access to COVID-19 vaccines procured
by the EU Member States.”® In addition, since October 2020, Montenegro has
become a part of the COVAX initiative, which presents a global scheme that
brings together governments and manufacturers to ensure eventual COVID-19
vaccines reach those in greatest need. Based on this agreement Montenegro will
receive 248.800 doses of vaccines. Last month Montenegro received the delivery
of 84,000 doses of the AstraZeneca vaccine.””

Furthermore, the European Commission has allocated around 200,000 EUR of
additional support to Montenegro, in order to contribute to the fight against Co-
vid-19. The donation is part of the package proposed by the European Commis-
sion of almost 530 million EUR in additional support under the EU Solidarity
Fund to safeguard public health in fighting the coronavirus.

In cooperation with the Montenegrin Investment Development Fund and com-
mercial banks, the EIB provided 100 million EUR in favourable loans to support
tourism and other sectors severely affected by COVID-19 and help companies
sustain liquidity and jobs.

Closer insight into the data about the assistance provided to Montenegro from
the side of international institutions on one hand and the EU, on the other hand,
leads us to the conclusion that the EU provided more aid to Montenegro than the
World Bank and the MMF did jointly. In addition to financial assistance, as it has
been described above, the EU has provided Montenegro with the necessary medi-
cal equipment, vaccines, etc.

This approach and care shown by the EU once again proved that this suprana-
tional entity is the most important and reliable international partner of Montene-
gro and that European integration is the only safe path that our country should
take. Although the Union was criticised because of the speed of reaction at the

7> Delegation of the European Union to Montenegro, Signing a Financing Agreement on EU assis-
tance to the health sector in the fight against Covid-19, [https://eeas.europa.cu/delegations/monte-
negro/92162/signing-financing-agreement-eu-assistance-health-sector-fight-against-covid-19_enl],
Accessed 05 April 2021.

European Commission, Commission adopts €70 million package for early access to EU COV-
ID-19 vaccines in the Western Balkans, [https://ec.europa.eu/commission/presscorner/detail/en/
ip_20_2539], Accessed 07 April 2021.

7 Ibid.
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beginning of the crisis, after the internal consolidation, it managed to react effec-
tively and selflessly to help all countries involved. What made the position of the
EU particularly difficult were the competencies the EU has in this area, in which
Member states are actually playing the key role causing the slow response. There-
fore, one of the key lessons learned from this process should be that the pandemic
is not to be taken as an exceptional case, but the EU should rather get prepared for
the future shocks it might face in order to be able to act efficiently in the manner
of a credible international actor from the very beginning.

10. CONCLUSION

Solidarity constitutes the essence of the EU integration processes. From the very
beginning of the idea on joint market and peaceful coexistence there is a present
mantra of solidarity that is explicitly expressed through the Schuman declaration,
that says: “Europe will not be made all at once, or according to a single plan. It will
be built through concrete achievements which first create a de facto solidarity”®.
Although it builds upon the existing international heritage, the UN General As-
sembly’s resolutions from 2001 and 2002, the idea of solidarity within the EU
presents a bright example, as it went quite a few steps ahead - by the EU"s con-
tinuous work on growing the status and factual importance of the principle of
solidarity.

The joint feature of all the crises that have recently hit the EU was that they re-
quired a great effort and solidarity from the side of the EU institutions and mem-
ber states in both economic/financial and infrastructural terms. Despite its various
forms (economic, financial, migrant, health crisis, etc.) these crises have heavily
affected the Union, questioning its capacity to effectively address the issues, un-
leashing political tensions and discourse of nationalism within and among mem-
ber states. At the same time these crises also taught us many important lectures,
and one of the key implies that if we want a strong and resilient Union, solidarity
must be cherished as a key principle by decision-makers and citizens, as a legal and
moral obligation to help those in need, all for the sake of long term benefit of all.

Therefore, recognition of solidarity as a legal obligation would be an essential
move that would help the EU to be able to act efficiently and timely address fu-
ture crises. In this vein, the mentioned judgment of the European Court of Justice

78 Schuman. Robert, Declaration of 9th of May 1950, [https://www.robert-schuman.eu/en/doc/ques-

tions-d-europe/qe-204-en.pdf], Accessed 07 March 2021.

UN General Assembly, Promotion of a democratic and equitable international order: Resolution
adopted by the General Assembly, 25 February 2003, A/RES/57/213, [https://www.refworld.org/do-
cid/3f49d46a4.html], Accessed 10 March 2021.
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regarding Germany’s appeal against the first-instance decision is eagerly awaited. If
the Court confirms the first-instance judgment, that will give rise to a completely
new Union, empowered with one important mechanism - able to save millions,
both lives and euros.

Since one important aspect of solidarity is financial assistance, special attention
must be devoted to establishing a transparent and continuous control over spend-
ing of the funds, accompanied with harsh penalties for those who commit vio-
lations. Only in this way, the misuse of funds can be prevented and thus the
legitimacy of the generous assistance provided (to the countries in need) secured.
The principle of control must be applied also in case of the aspiring member
states, such as Montenegro in order to ensure that the funds allocated by the EU
are spent for a specific designated purpose. This particularly applies to the funds
intended for the construction of hospitals and the refurbishment of the existing
ones. To what extent this is important indicates the fact that the last general hospi-
tal in Montenegro was built in 1946, the special hospital in 1953 and the Clinical
Center of Montenegro in 1974. Proper investments in this health infrastructure is
essential to creating better living conditions for all citizens, that in turn has a great
potential of strengthening the public support/legitimacy of the European Union.
Letting the citizens feel the firsthand benefits, and de facto solidarity means letting
them feel the authenticity of the value based community such as the EU.

As the famous quote says “in the middle of difficulty lies opportunity” and the
Covid-19 pandemic should also be viewed from a positive side. Turning out mir-
rors into windows in the context of Covid-19, would mean finding inspiration
for cooperation and solidarity, so that 2020 “would not be a wasted year” but a
serious milestone for the development of the EU/all mankind. It is up to all of us
to contribute to the realization of positive predictions. Crisis such as the Covid-19
one could have a strong potential to act as katalizators bringing to the surface
quality decisions and speeding up processes, so it's up to Member states and insti-
tutions to channel them in a proper direction. The Covid pandemic is a chance.
This chance was given to us in order to understand the importance of mutual
help and to develop new knowledge and skills. Just as the International Health
Regulation was amended after the SARS pandemic, Covid-19 could provide for
another great impulse to amend the existing EU and international agreements in
order to secure better protection to the most vulnerable ones. Also, the crisis is a
warning that if certain changes do not happen, there is a justified fear that other
“fate-like” environmental and information crises, which are likely to happen in the
future, could be even more detrimental. Let us only imagine what confusion and
collapse would the Internet and other digital forms of international communica-
tion cause if they stop functioning, or what would be the consequences of increase
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in the greenhouse gas levels? Unfortunately, the level of consciousness about the
seriousness of these threats is in general not high enough to allow us to predict
their consequences, which can be more fatal to the economy and people than a

Covid-19 pandemic.

Lastly, the Covid-19 crisis had taught us an indispensable lesson on how it feels to
be on the same boat, or in other words, about our common fate. It has a strong po-
tential of inspiring more cooperation and solidarity among nations. That is exactly
what happened in the European continent. Although the speed of the EU reaction
was criticised at the beginning of the pandemic, the EU managed to consolidate
efforts and to take an active and notable role in managing the crisis on the conti-
nent and wider. The EU acting towards its closest neighbours and treating them
as privileged partners in these uncertain times provides for additional proof that
the European path is plausible and a firm path, and the only one that Montenegro
and the Western Balkans should take.
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ABSTRACT

The Charter of Fundamental Rights of the European Union has been applied directly by the
Croatian Constitutional Court since the decision No. U-I-1397/2015 (Act on Elections of the
Representatives to the Croatian Parliament) rendered in 2015. Ever since it can be observed
that the Charter has been consistently applied both in the proceedings of constitutional review
in abstracto and in the proceedings initiated by a constitutional complaint (constitutional
review in concreto), however, in a limited number of cases mostly concerning migrations or
asylum. Therefore, this paper analyses the application of the Charter in the case law of the Croa-
tian Constitutional Court and the method of interpretation pursued, with special reference to
both its shortcomings and benefits. The paper also investigates the reasons for limited applica-
tion of the Charter, even in those cases which would normally fall under the scope of applica-
tion of EU law. The analysis indicates two distinct methodological approaches adopted by the
Constitutional Court. The first one, where the Charter has been regarded as an interpretative
tool only; and the second one, where the Charter has been found to be directly applicable vis-a-
vis individual rights inferred from the EU law. The latter approach, first followed in an asylum
case No. U-I1I-424/2019 (X. Y.), had raised new questions on interpretation of the Charter
(with respect to the Croatian constitutional framework) in the cases where the Charter’s ap-
plicability ratione materiae overlaps with the Croatian Constitution and the (European) Con-
vention for the Protection of Human Rights and Fundamental Freedoms, which to the day, in
contrast to the Charter, has been consistently followed and therefore legally internalised by the
Croatian Constitutional Court. Therefore, the paper also elaborates a new methodological ap-
proach adopted by the Croatian Constitutional Court in finding a way out of ,limbo* between
the Charter, the ECHR, and the Croatian Constitution.

Key words: Croatian Constitutional Court, EU Charter of Fundamental Rights, ECHR,
Croatian Constitution, migrations, asylum

‘The views expressed in this paper are those of the author and do not represent, nor do they reflect the
views of the Constitutional Court.

198 EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) — ISSUE 5



1. INTRODUCTION: THE CROATIAN CONSTITUTIONAL
COURT AND A DUAL CHARACTER OF THE EUROPEAN
HUMAN RIGHTS SYSTEM

Ever since the Republic of Croatia (hereinafter: RoC) had become a candidate for
membership to the European Union (hereinafter: EU), a significant body of schol-
arly work and papers has been produced on the topic of a relationship between the
Constitution of the RoC! (hereinafter: Croatian Constitution) and the EU law.?
On the other side, there is only a limited body of research work on the topic of
interpretative methods of the Croatian Constitutional Court (hereinafter: CCC)
as a European court obliged to apply both the EU law and the (European) Con-
vention for the Protection of Human Rights and Fundamental Freedoms® (herein-
after: ECHR).* Furthermore, some scholars have already tackled opened questions
on the position of the Charter of Fundamental Rights of the EU® (hereinafter:
the Charter) in the Croatian legal order.® However, the interpretative methods
pursued by the CCC in the application of the Charter remain unexplored to this
day, especially in the context of the CCC’s duty to interpret and apply the ECHR
which, in its scope of application, overlaps with the application of the Charter.

The principal goal of this paper is to give an overview of the CCC’s case law on ap-
plication of the Charter, with a special focus on the CCC'’s interpretative methods,
all in the context of the CCC'’s role in a dual European system of human rights
governed by both the Charter and the ECHR (with special reference to asylum
cases).” The research is divided in four parts: in the first one the paper provides

! The Constitution of the Republic of Croatia, Official Gazette No. 56/1990, 135/1997, 113/2000,

28/2001, 76/2010, 5/2014.

See, among the latest papers: Smerdel, B., In Quest of a Doctrine: Croatian Constitutional Identity in the

European Union, Zbornik Pravnog fakulteta u Zagrebu, Vol. 64 No. 4, 2014, pp. 513 - 554; Horvat

Vukovi¢, A., The Constitutional Court of the Republic of Croatia as a ‘European’ Court and the Preserva-

tion of National Standards of Fundamental Rights Protection, Zbornik Pravnog fakulteta u Zagrebu, Vol.

69, No. 2, 2019, pp. 249 — 276.

3 Official Gazette, International agreements, No. 18/1997, 6/1999, 14/2002, 13/2003, 9/2005, 1/2006,
2/2010

4 See, for example, Bari¢, S. The Transformative Role of the Constitutional Court of the Republic of Croatia
- From the ex-Yu to the EU, Working paper no. 6 for Analitika Center of Social Research, Sarajevo,
2016, pp. 13 - 39, [https://bib.irb.hr/datoteka/971606.constitutional _court_croatia_1.pdf], Accessed
3 February 2021.

52012, 0] C 326/391.

6 See, for example, Selanec, G., The Role of the Charter in the Croatian Legal Order, in Palmisano G.

(ed.), Making the Charter of Fundamental Rights a Living Instrument, Brill Nijhoff, Leiden, 2015,

pp- 361-381.

For various aspects of interrelation between the ECHR and the EU’s legal order, see Dzehtsiarou, K. ez

al., Human Rights Law in Europe: The Influence, Overlaps and Contradictions of the EU and the ECHR,

Routledge, New York, 2014.
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for an overview and analysis of the application of the Charter in the cases of con-
stitutional review in abstracto; then in the second part follows the same analysis
of the constitutional review iz concreto cases; in the third part the paper describes
the interpretative methods pursued by the CCC in applying both the Charter and
the ECHR; and in the final part the research ends with concluding remarks and
recommendations on further development of the CCC’s interpretative methods.

2. THE CHARTER AND THE CONSTITUTIONAL REVIEW IN
ABSTRACTO

The decision in which the CCC had referred to the Charter’s text for the first time
was rendered in 2012 in the case no. U-1-448/2009 where the CCC was called
to review Art. 10 of the Criminal Procedure Act® regulating inadmissibility of the
evidence obtained in violation of the right to human dignity. The CCC pointed
out that human dignity, protected by Art. 1 of the Charter, ,,is the first indivisable
and universal value® of the EU.? The CCC had referred further to the ECHR and
the case law of the European Court of Human Rights (hereinafter: ECtHR), as
well as the case law of the German Constitutional Court. However, the assessment
of the merits was not brought into a relation with the cited Art. 1 of the Charter.
Taking into account several circumstances, e.g.; that the Charter was mentioned
for the first time in a case of constitutional review in abstracto; the fact that deci-
sion in question predates the accession of the RoC to the EU, which was at that
time relevant to the applicability of the EU law ratione temporis; and especially
the fact that, to this day, the EU law does not lay any rules on admissibility of the
evidence in criminal proceedings'’; it remains unclear why the CCC had decided
to refer to the Charter in this specific case.

If the Charter was not applicable (at least) ratione materiae, it could be speculated,
as the CCC had indirectly indicated, that Art. 1 of the Charter was mentioned in
the context of common European values or even general principles of law com-
mon to many other constitutional traditions. However, the CCC’s simple refer-
ence to the Charter in the latter case cannot be taken as an answer to the question
whether the CCC had actually implied that the Charter’s provision could be ap-
plied, and therefore intepreted as general principles guiding the court’s method of
interpretation, in the cases falling out of the scope of application of the EU law. A

8 Official Gazette, No. 152/2008, 76/2009, 80/2011.

? U-1-448/2009 ez al. (Criminal Procedure Act), 19.7.2012., see par. 44.4.

In this regard see the critical review of the EU law on admissibility of evidence in criminal proceedings,
in Liget, K. et al., Admissibility of Fvidence in Criminal Proceedings in the EU, The European Criminal

Law Association’s Forum, No. 3, publication by Max Planck Society for the Advancement of Science,

Freiburg, 2020, pp. 201 — 208.
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proof du contraire can be found in the CCC’s order no. U-I-5600/2012, rendered
a year later and only a few months prior to the accession, in the proceedings for
review of the constitutionality of the Enforcement Act.!' The CCC elaborated
that the alleged inconsistency of the Enforcement Act with Art. 53 — 54 of the
Charter cannot be examined in the merits because at the relevant time the Charter
had not entered into force in the RoC." This conclusion was reached in spite of
the applicants’ complaint that, by enacting the new Enforcement Act, the RoC
had violated the obligations assumed by the pre-accession agreements which, un-
der certain conditions, can be binding and therefore applicable ratione temporis
to the continuing situations created prior to the accession.” Furthermore, the
doors opened to the broader scope of application of the Charter in constitutional
review in abstracto had been closed by the CCC'’s first post-accession order no.
U-1-3861/2013 instituting proceedings for review of the Value Added Tax Act'.
The CCC had concluded that the Charter is applicable only to the situations
where ,,the member states implement the EU law*."” In this regard, it is interest-
ing to notice that the Charter was applied directly for the first time in the CCC’s
decision on the Act Ammending the Act on Elections of the Representatives to the
Croatian Parliament (hereinafter: the Elections Act)'®, in particular Art. 30 (22)
regulating promotion and fair treatment by the electronic media of the candidates
standing for elections. The CCC confirmed (most likely unintentionally) that the
Elections Act implements Art. 11 of the Charter (freedom of expression), by sim-
ply citing in the courts assessment, and therefore accepting, the Government’s
preparatory proposal of the impugned law citing the Charter.'” However, it was
obvious from the court’s further assessment (referring to the relevant case law of
the ECtHR) that no sources were available to it on the applicability of the EU law
or the Charter to the national elections falling under the exclusive competence of
the Member States (hereinafter: MS’s). Even when the Government or the legisla-
tor fails to discern whether the Charter or the EU law has been implemented by
national legislation, it is still advisable for the CCC to take over that task because

' Ofhcial Gazzete, No. 112/2012.
2 U-1-5600/2012 (Enforcement Act), 23.4.2013., see par. 9.

The interpretation on inapplicability of the EU law or the Charter to the pre-accession situations
was, to some extent, dubious. In this regard, see more in Martines, E.,, Direct Effect of International
Agreements of the European Union, The European Journal of International Law, Vol. 25 no. 1, 2014,
p- 139 and further; in respect of the RoC’s pre-accession agreements, see in particular the CJEUs case
C-277/119 (R. D. and A. D.), 26.9.2019., par. 29., and the case law cited thereto.

14 Official Gazette, No. 73/2013.
5 U-I-3861/2013, 16.7.2013., par. 6.

The Act Ammending the Act on Elections of the Representatives to the Croatian Parliament, Official
Gazette, No. 19/2015.

7 U-1-1397/2015, 24.9.2015., par. 135.
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the CCC had previosuly limited the applicability of the Charter only to the situ-
ations where ,,the MS’s implement the EU law®. By accepting the Government’s
argument that the Elections Act implements Art. 11 of the Charter, in spite of the
fact that the situation in question was not governed by the EU law, the CCC had
prejudiced the applicability of the Charter for the following decisions rendered in
comparable situations.

Regardless of the obvious inconsistencies in applying the Charter in the situations
that are not governed by the EU law, to this day the CCC has not explicitly stated
that the Charter (and the supporting case law of the Court of Justice of the EU;
hereinafter: CJEU) shall be applied or interpreted, at least as a general principle of
law or a common constitutional tradition, in the situations falling out of the scope
of application of EU law. However, the possibility of the latter, less formal ap-
proach to the application of the Charter as an interpretative legal tool and source,
has not been ruled out, thankfully to the dissenting opinions of several judges of
the CCC, indicating that the consensus on the latter issue has not been reached.'®

Contrary to the decision on the Elections Act, in other cases the CCC had disre-
garded either the Government’s or the applicants’ arguments that the impugned
law implements either secondary law of the EU or the Charter, even where the EU
law was manifestly applicable. In the decision on the The Act Ammending and
Supplementing the Consumer Protection Act (hereinafter: the Consumer Protec-
tion Act)" the CCC cited the applicants in so far as they had complained that the
Government, by enacting the impugned law on the consumers’ right to conver-
sion of Swiss franc loans, had violated Art. 63 of the Treaty on the Functioning
of the European Union.? The CCC cited as well the applicants’ complaints as to
the method of implementation of the EU directives, that was, in their view, mani-
festly erroneus and disproportionate, inter alia, due to the retrospective effect of

See, for example, the dissenting opinions of the judges advocating for reception of the general prin-
ciples of EU law or the Charter as a legal transplant in various situations where the EU law was not
neccessarily directly applicable, in the following cases: U-III-1267/2015 (GONG - the right of access
to classified informations), 21.11.2017., a dissenting opinion of the judges Abramovi¢, Kusan and
Selanec; U-1-60/1991 ez al. (Termination of pregnancy), 21.2.2017., a dissenting opinion of judge
Sumanovié on the interpretation of Art. 1 of the Charter and the CJEU’s ruling in the case C-34/10
(Briistle), GC, 18.11.2011., par. 11.3.; U-1-1092/2017 (Act on Direct Payments for Employment),
10.7.2018., a dissenting opinion of the judges Kusan and Selanec on the application of the principle
of non-discrimination in similar situations governed by the EU’s non-discrimination rules in the area
of employment.

¥ Official Gazette No. 102/2015.

2012, OJ C 326.
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the impugned law.”! In its assessment®, the CCC had not advanced further the
Government’s argument that the contested law implements Art. 38 of the Charter
(consumer protection), but had only accepted the Government’s observation that
the impugned provisions on the conversion of Swiss franc loans do not imple-
ment directly the Directive on credit agreements for consumers relating to resi-
dential immovable property*. The CCC recognized that the situation in question
possibly falls under the scope of application of the Directive on unfair terms in
consumer contracts*, but nevertheless the CCC neglected a possibility to review
the impugned law from the perspective of a consumer’s right to an effective legal
remedy as guaranteed by Art. 47 of the Charter.” If Art. 47 of the Charter was ap-
plied, the latter approach would have been verified by the CJEU only a year later
in the case Sziber’, concerning the conversion of loans, where the CJEU decided
to interpret the Directive on unfair terms in consumer contracts in connection
to Art. 47 of the Charter, by pointing out that , it is therefore appropriate, hav-
ing regard to the subject matter ..., to interpret that directive, read in the light
of the relevant provisions of the Charter, in particular Article 47 thereof, which
enshrines the right to effective judicial protection®.”” The CJEU went even further,
by using the language of , positive obligations of the MS’s” that is more inherent
the ECtHR’s case law, therefore concluding that , it is apparent from Article 7(1)
of Directive 93/13, ..., that the MS’s must ensure that judicial and administrative
bodies have adequate and effective means to prevent the continued use of unfair
terms in contracts concluded with consumers by sellers or suppliers“.?

In view of the Sziber case, it appears that the constitutional review of the Con-
sumer Protection Act was a missed opportunity for implementing the Charter as
an intepretative tool in the test of proportionality of the impugned provisions, as
it was obvious that the measure taken by the Government had a legitimate aim
in providing an effective legal remedy for eliminating the consequences of unfair

2 U-1-3685/2015 (Consumer Protection Act), 4.4.2017.; see in particular par. 11.-11.1., 11.3.-11.4.,
11.7.-11.8., 11.11.

2 Ibid., see par. 26. — 42.

#  Directive 2014/17/EU of the European Parliament and of the Council of 4 February 2014 on cred-
it agreements for consumers relating to residential immovable property and amending Directives
2008/48/EC and 2013/36/EU and Regulation (EU) No 1093/2010, 2014, O] L 60 /34.

2 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts , 1993, OJ L
95/29.

» U-1-3685/2015, op. cit., see par. 18.1. and 30.

2 C-483/16 (Sziber), 31.5.2018.

Y Ibid., see par. 29.

28 Jbid., see par. 33.; For a thorough analysis of the Sziber case, see Gombos, K., Europeanisation effects

in the court jurisprudence, International and Comparative Law Review, Vol. 19, No 1., 2019, pp.

265-266.
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terms in consumer credit agreements. Furthermore, the fact that the CJEU had
ruled on the “right to conversion” only a year after the CCC’s decision, indicates
that the CCC could have and should have reconsidered a potential applicability

of the Charter in specific circumstances of the latter case.

However, a novel approach to applying the Charter proprio motu in constitutional
review in abstracto has been developed in the case no. U-1-2911/2017 where the
applicants contested Art. 434 of the Public Procurement Act® regulating judicial
control of the procedures conducted by the State Commission for Supervision of
Public Procurement Procedures (hereinafter: SCSPPP). The applicants complained
that the impugned provisions, setting up a single-instance court mechanism for
the judicial review of the SCSPPP (that being the High Adminstrative Court as
both the court of first instance and the court of last resort), do not comply with
Art. 18 of the Croatian Constitution (right of appeal) and Art. 29 of the Croatian
Constitution (right to a fair trial and of access to a court). They argued that the
administrative courts of first instance were left out of the scheme, thus depriving
the applicants of a possibilty to have their appeal decided by the High Adminis-
trative Court as a court of second instance. The CCC acknowledged that the case
falls under the scope of application of the Directive on improving the effectiveness
of review procedures concerning the award of public contracts™ and therefore
examined the complaints by applying Art. 47 of the Charter. Starting from the
interpretation provided by the CJEU in the case Combinatie Spijker Infrabouw-De
Jonge Konstruktie’' , the CCC pointed out that Art. 47 of the Charter compels the
MS’s to set up effective legal remedies in the area of public procurement, but at
the same time the MS’s enjoy a certain margin of appreciation in the choice of the
procedural guarantees. From the text of the Directive and the CJEU’s judgment
rendered in the case Diouf”?, the CCC concluded that Art. 47 of the Charter af-
fords an individual a right of access to a court, but not to a number of levels of
jurisdiction.*® The Dioufjudgment was a preliminary ruling interpreting the Asy-
lum Procedures Directive 2005%* and therefore had no connection whatsoever to
the Directive on improving the effectiveness of review procedures concerning the

2 Ofhcial Gazette, No. 120/2016.

% Directive 2007/66/EC of the European Parliament and of the Council of 11 December 2007 amend-
ing Council Directives 89/665/EEC and 92/13/EEC with regard to improving the effectiveness of
review procedures concerning the award of public contracts, 2007, OJ L 335/31.

3 C-568/08 (Combinatie Spijker Infrabouw-De Jonge Konstruktie), 9.12.2010.

2 C-69/10 (Dionf), 28.7.2011.

% U-1-2911/2017 (Public Procurement Act), 5.2.2019., par. 19.1. - 19.2.

3 Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States

for granting and withdrawing refugee status, 2005, OJ L 326/13.
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award of public contracts.” However, it must noticed that, to this day, the CJEU
has not dealt with comparable issues of single-instance court mechanisms in the
area of public procurement. Therefore, no other choice was left to the CCC but
to resort to transplanting the case law developed in the area of asylum procedures.
On the other side, a due regard could have been given to the case Star Storage™
where the CJEU had established the general criteria limitation of the right to an
effective remedy before a court (within the meaning of Art. 47 of the Charter) in
public procurement procedures.’”

A similar situation where the Charter was interpreted by the CCC on its own mo-
tion emerged again in the order on constitutionality of Art. 62 of the Penal Code®®
regulating extension of the limitation periods for the offences, that was challenged
by the applicants complaining of its incosistency with the nullum crimen sine lege
principle. As the impugned provision is generally applicable to all offences, this
case falls under the scope of application of the EU law as it has been argued by
the Advocate General Bot in his opinion delivered in the case Zaricco II”° (that is
confronting the requirement of effectiveness of the EU law with the principles of
legality and proportionality of criminal offences and penalties protected by Art. 49
of the Charter). In contrast to the case Zaricco II where the Italian Constitutional
Court had decided to seek a preliminary ruling from the CJEU, that would fur-
ther clarify the CJEU’s interpretation of the earlier case Zaricco I°, the CCC did
not seek a preliminary ruling from the CJEU, but rather decided to interpret Art.
49 of the Charter and the Zarrico I judgment on its own motion.*! However, in
the first few days following the CCC’s decision, the CJEU rendered a judgment
in the case Zaricco II in which it opted for a novel approach to the intepretation
of Art. 49 of the Charter in connection to Art. 7 ECHR and has thus, in part,
departed from the position taken in Zaricco I judgment.*?

Therefore, by taking into account the earlier decision on the Consumer Protection
Act, and now the fact that the Italian Constitutional Court sought a preliminary

3 As to the relevance of the latter case in the context of asylum procedures, see Zalar, B., Comments on

the Court of Justice of the EUs Developing Case Law on Asylum, International Journal of Refugee Law,
Vol. 25, No.2, 2013, pp. 377-381.
% C-439/14 and C-488/14 (Star Storage), 15.9.2016.
37 Ibid., see par. 49.
3% Official Gazette, No. 25/2011, 144/2012, 56/2015, 61/2015, 101/2017.
¥ C-42/17 (Taricco II), AG’s opinion, 18.7.2017.
40 C-105/14 (Taricco 1), GC, 8.9.2015.
4 U-1-3826/2013 et al., 28.11.2017., see par. 16.1., 18., 23.
2 For a detailed interpretation and analysis of the Zaricco II case, see Materljan, G.; Materljan, L., Predmet
Taricco I i pitanja na vagi: ustavno nacelo zakonitosti u kaznenom pravu i djelotvornost prava Europske
unije, Hrvatski ljetopis za kaznene znanosti i praksu (Zagreb), Vol. 26, No 2, pp. 503 -528.
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ruling in a situation comparable to that of the CCC in the Penal Code case, it can
be observed that the CCC is not activating the preliminary reference procedure
nor engaging in the judicial dialogue with the CJEU, even where it is appropriate
and there is no dispute over the applicability of the EU law, nor the Charter. In
the context of the Penal Code case, a preliminary ruling of the CJEU could have
shed a new light on the application of the nullum crimen sine lege principle, as it
has eventually happened in the Zaricco I7 case. ** Finally, in the joined cases U-I-
2854/2018 and U-1-2855/2018, concerning the compatibility of the Croatian
Qualifications Framework with the European Qualifications Framework, where
the applicants complained that awarding different qualifications to the students
in comparable situations was not reasonable nor proportionate, several judges dis-
sented from the majority by arguing that the CCC had to refer the questions
brought before it to the CJEU for a preliminary ruling.*

3. THE CHARTER AND THE CONSTITUTIONAL REVIEW IN
CONCRETO

The CCC referred to the Charter for the first time in the proceedings instituted
by an individual complaint of an applicant complaining that he was unlawfully
deprived of liberty in the proceedings for execution of the European arrest war-
rant. By its decision no. U-III- 351/2014 (Perkovié) the CCC accepted, according
to the CJEU’s ruling rendered in the case Radu®, that all domestic proceedings
for execution of the European arrest warrant must comply with the requirement
of respect for personal liberty protected by Art. 6 of the Charter. Even though
this was the very first case of constitutonal review iz concreto where the Charter
was directly applicable, it has gone unnoticed that the CJEU had actually exam-
ined the Radu case by referring to Art. 47 (right to a fair trial) and Art. 48 of the
Charter (right of defence), therefore excluding a potential applicability of Art. 6
of the Charter taken alone.” In its own decision, the CCC did not further apply
the Charter or the CJEU’s case law to the assessment of the alleged violation of
human rights. However, the principal reason thereto is disclosed by the fact that
the applicant’s complaint was not substantiated in respect of the application of the
Charter. Therefore, the comparable situations where, on one side the CCC accepts
the applicability of the Charter, but on the other side does not give any interpreta-

® See C-42/17 (Taricco 1), GC, 5.12.2017., par. 54. — 55., 60. — 62.

#  U-1-2854/2018, U-1-2855/2018 (Croatian Qualifications Framework), 10.3.2020., sce a dissenting
opinion of the judges Abramovi¢, Kusan and Selanec.

% C-396/11 (Radu), GC, 29.1.2013.

6 U-III- 351/2014 (Perkovid), 24.1.2014., par. 13.1.

7 See C-396/11 (Radu), GC, 29.1.2013., par. 30. — 32.

206 EU AND COMPARATIVE LAW ISSUES AND CHALLENGES SERIES (ECLIC) - ISSUE 5



tions of the Charter’s provision in the assessment of the alleged violation of hu-
man rights due to the applicants failure to refer to the relevant provisions of the
Charter or the case law of the CJEU, have repeated again in the CCC'’s case law.*

Therefore, it does not appear that the CCC will pursue a detailed approach to the
application of the Charter or the CJEU’s case law thereto if the applicant does not
substantiate his or her complaint thereof.

The latter method of limiting the scope of the constitutional review in concre-
to was confirmed once again in respect of the Charter by the decision no. U-
I11-6958/2014 (S. A. K.) where the applicant, an asylum seeker, complained of in-
ability to access free legal assistance and to have the costs of a legal representation
reimbursed. The applicant referred to Art. 47 of the Charter, but omitted to point
out any of the CJEU’s ruling thereto.”” Taking into account the relevant provisions
of Art. 9 of the Reception Conditions Directive®, the CCC briefly concluded,
without referring to the CJEU’s case law, that the applicant’s case had not raised
any relevant questions as to the potential inconsistencies with the requirements of
Art. 47 of the Charter.”! Furthermore, the CCC had not conducted an inquiry
into availability of free legal assisstance or legal representation to the asylum seek-
ers in the RoC. This approach may appear as a restrictive one, especially if con-
fronted with the principle of iura novit curia and a very specific nature of an asy-
lum seeker’s complaint of violation of human rights. However, pursuant to Art. 65
of the Constitutional Act on the Constitutional Court of the RoC*?, the applicant
bears a duty of substantiating an alleged violation of human rights. Therefore, the
unsubstantiated claims shall not be examined in the merits, but shall be declared
inadmissible instead.* In this respect the examination method of the CCC is mir-
roring the settled case law of the ECtHR on manifestly ill-founded complaints.™
On the other side, if the same method was pursued in each case consistently, by
disregarding the nature of different violations of human rights that can be brought

#  See, for example, case no. U-I11-3468/2018 (ORCA), 18.11.2018., par. 14.5., where a reference was
made to the right to strike as a general principle of the EU law and a fundamental right according to
the CJEU's interpretation in the case C-438/05 (Viking), GC, 11.9.2007.

#® U-II-6958/2014 (S. A. K), 27.2.2018., see par. 1.2. in connection to par. 4.

0 Directive 2013/33/EU of the European Parliament and of the Council of 26 June 2013 laying down
standards for the reception of applicants for international protection (recast), 2013, OJ L 180/96.

0 S A K, op. cit., see par. 6.1.2. and 8.

2 Official Gazette, No. 99/1999, 29/2002 i 49/2002.

> See in that regard decision no. U-111-4150/2019 (Raifféisenbank and Others), 3.2.2021. par. 60.1. and
60.3.

See more in the ECtHR’s Practical Guide on Admissibility Criteria, Council of Europe, Strasbourg,
2021, par. 74.; [heeps://www.echr.coe.int/documents/admissibility_guide_eng.pdf], Accessed 1 April
2021.
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before the court, it would hardly meet the requirements of the ECtHR’s case law
on the distribution of proof between an asylum seeker and the Government or the
ECtHR’s position on collecting the evidence proprio motu in the asylum cases.”
In this regard, the shortcomings of the CCC’s assessment method in the S. 4. K.
case have become particularly noticeable after the case no. U-IIIBi-1385/2018
(Hussainkhel I) where the applicants detained in the reception centre complained
of having been denied access to a lawyer and the conditions in the reception center
that had not met the requirements of respect for human dignity (Art. 3 ECHR).*
In contrast to the S. A. K case, in the Hussainkbel I case the CCC had verified
relevant evaluation reports on the access to the reception centre and the conditions
of reception.”” But on the other side, the CCC did not observe that the situation
before it was governed by Art. 9 (guarantees for detained applicants) and Art. 10
(conditions of detention) of the Reception Conditions Directive, in connection
to Art. 4 (prohibition of inhuman or degrading treatment) and Art. 47 of the
Charter (right to a fair trial and effective legal remedy), but had only referred to
the text of Art. 18 (right to asylum) and Art. 19 of the Charter (non-refoulement).>®

However, the follow-up cases of in the area of asylum or migrations demonstrated
a gradual shift towards a different approach where the CCC, on its own motion,
applies the Charter directly.

In the case no. U-111-208/2018 (Oral 1), the applicant, a Turkish citizen who had
already been granted an asylum in the Swiss Confederation, was detained in the
RoC on the arrest warrant of the Turkish Republic. He complained that the Su-
preme Court’s decision uphelding an order of extradition to the Turkish Republic
had violated Art. 31 of the Croatian Constitution prohibiting extradition of indi-
viduals who are residing lawfully in the RoC or the EU, as he was already granted
an asylum in the Swiss Conferedation. Furthermore, he argued that the extradition
would contravene the principle of non-refoulement in connection to Art. 2 (right
to life) and Art. 3 (prohibiton of torture and degrading treatment) ECHR. In his
complaints the applicant did not refer to the Charter in any way.”> However, the
CCC had applied on its own motion the principle of mutual confidence and Art.
4 of the Charter (prohibition of inhuman or degrading treatment), as interpreted
by the CJEU in the case of N. S. and Others®. Starting from the Council Deci-

5 See EG. v Sweden, 43611/11, GC, 23.3.2016., par. 127; and J. K. and Others v. Sweden, 59166/12,
GC, 23.8.2016., par. 91 — 98.

56 U-IIIBi-1385/2018 (Hussainkhel 1), 18.12.2018., par. 15.1. — 15.2.

7 Ibid. par. 23., 34.

% [bid., par. 20.3.

9 U-II1-208/2018 (Oral 1), 10.7.2018., see par. 15. — 15.6.

00 C-411/10 and C-493/10 (. S. and Others), GC, 21.12.2011.
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sion 2008/147/EC of 28 January 2008°' and the Council Decision 2009/487/EC
of 24 October 2008 integrating the Swiss Confederation into the Dublin sys-
tem, the CCC found that the fact of having been granted an asylum in the Swiss
Confederation prevents the applicant’s extradition to the Turkish Republic.®® The
CCC further noticed that the Supreme Court had attached a decisive weight to
the fact that the Swiss Confederation is not a MS of the EU, without investigat-
ing the position held by the Swiss Confederation in the Dublin system according
to the decisions adopted by the Council. For that reason, the CCC found further
a violation of Art. 141.c of the Croatian Constitution regulating the duty of all
public authorites to implement directly the EU law and the legal acts adopted by
the institutions of the EU.%

4. THE CROATIAN CONSTITUTIONAL COURT IN A LIMBO
BETWEEN THE CHARTER AND THE ECHR

Following the developments in applying the Charter proprio motu, the CCC got
confronted with a dilemma on how to approach the cases where both the ECHR
and the Charter were applicable, especially in the context of a complex inter-
relation between the ECHR system and the legal order of the EU. The so called
Bosphorus doctrine on the rebuttable presumption of equivalent protection had
enabled the ECtHR to rebut the presumption of equivalence, leading that court
to review in the merits the conformity of the EU law with the ECHR (as the
standards of protection afforded to an individual by the EU law do not have to be
necessarily the same as those of the ECHR.)® On the other side, the CJEU has

61 2008/147/EC: Council Decision of 28 January 2008 on the conclusion on behalf of the European
Community of the Agreement between the European Community and the Swiss Confederation con-
cerning the criteria and mechanisms for establishing the State responsible for examining a request for
asylum lodged in a Member State or in Switzerland, 2008, OJ L 53/3.

2 2009/487/EC: Council Decision of 24 October 2008 on the conclusion of a Protocol between the Eu-
ropean Community, the Swiss Confederation and the Principality of Liechtenstein to the Agreement
between the European Community and the Swiss Confederation concerning the criteria and mech-
anisms for establishing the State responsible for examining a request for asylum lodged in a Member
State or in Switzerland, 2009, OJ L 161/6.

6 U-I11-208/2018 (Oral 1), 10.7.2018., see par. 23.1. — 24., 26.

¢ Jbid., see p. 27. - 28.

¢ See more on the Bosphorus doctrine and its development in Gragl, 2., An Olive Branch from Strasbourg?

Interpreting the European Court of Human Rights' Resurrection of Bosphorus and Reaction to Opinion

2/13 in the Avotins Case: ECtHR 23 May 2016, Case No. 17502/07, Avotins v Latvia, European Con-

stitutional Law Review, Vol. 3, No. 3, pp. 551-567; and Kuhnert, K., Bosphorus — Double standards

in European human rights protection?, Utrecth Law Review, Vol. 2, No. 2, 2006, pp. 177-189; For

the cases where where the presumption was rebutted, see for example Michaud v. France, 12323/11,

6.12.2012., par. 113 - 115; In the asylum cases, it should be borne in mind that the presumption of

equivalent protection has been “diluted” and it is not applicable, even where the public authorities of
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been interpreting the ECHR as well; in the pre-Charter period in the context of
the general principles of the EU law; and in the post-Charter period in accordance
to Art. 52.3 of the Charter laying down an equivalent protection principle in the
EU law by proclaiming that the meaning and scope of the fundamental rights
guaranteed by the Charter shall be the same as those laid down by the ECHR.
From there on the creators of the Charter went further by pointing out that this
provision shall not prevent the EU law providing more extensive protection.

In the middle of a limbo described above is the CCC who, pursuant to Art. 134 of
the Croatian Constitution and the settled case law, finds the ECHR to be directly
applicable in the proceedings before all domestic courts, and especially the CCC.%
At the same time, the landmark decision rendered in the case Ora/ I, finding a
violation of Art. 141.c of the Croatian Constitution if a domestic court fails to
implement the EU law (the Charter) directly, had also created a duty of applying
the Charter directly where applicable. Therefore, the post-accession CCC is now
in a triangle between the ECtHR and the CJEU - obliged to observe the standards
afforded to the protection of human rights by both European courts.

The CCC decided to verify proprio motu the equivalence of the standards of pro-
tection afforded by the ECHR and the Charter in a landmark decision rendered
in the joined cases no. U-111-424/2019 and U-1II-1411/2019 (X Y)), concerning
an Iraqi national whose application for asylum was rejected as unfounded (un-
substantiated), and a subsuquent application was rejected as inadmissible. The
aplicant complained, inter alia, that under Croatian law he had been deprived of
the right to an effective legal remedy capable of suspending the execution of a de-
poration order that was issued following the dissmissal of his subsequent applica-
tion for asylum, whereas the appelate proceedings before the High Administrative
Court, as a court of second instance, were still pending. Furthermore, the appli-
cant argued that he would be deported to Iraq without having his appeal finally
determined by the High Administrative Court. The CCC first examined whether
the ECHR guarantees the right to a legal remedy with an automatic suspensory
effect in the second instance of judicial proceedings. It was established, according
to the judgments rendered in the cases De Souza v. France” and A. M. v. Nether-

the Dublin system act within the authority provided to them by the Dublin regulations, if the ECtHR
succeeds at establishing that the EU law had afforded them a margin of appreciation which enables
them to exercise a public authority in compliance with the ECHR. In that respect see in particular the
landmark judgment in M.S.S. v. Belgium and Greece, 30696/09, GC, 21.1.2011., par. 339 — 340.

% See in particular Habulinec and Filipovi¢ v. Croatia, 51166/10, 4.6.2013., par. 11; and the CCC’s case
no. U-111-2864/2016 (Domlija), 23.5.2019., par. 18.

7 De Souza v. France, GC, 22689/07, 13.12.2012.
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lands*8, that Art. 13 ECHR does not compel the signatories to the ECHR to set
up a second level of appeal before administrative courts.”” In so far, the applicants
complaints as described above could have been rejeceted as manifestly ill-founded
(inadmissible), if the CJEU had not established, on the basis of Art. 47 of the
Charter, a higher level protection in respect of an automatic suspensory effect of
the appelate proceedings. In the case Staatssecretaris van Veiligheid en Justitie (sus-
pensory effect of the appeal)’® the CJEU had determined, in line with the case law of
the ECtHR, that the appeal submitted with the court of second instance does not
need to have an automatic suspensory effect. However, according to the principle
of eqivalence stemming from Art. 47 of the Charter, the CJEU imposed onto the
domestic courts an additional duty to verify whether the legal remedies, provided
by domestic law in other comparable procedures, have an automatic suspensory
effect. Thus because the principle of equivalence requires an equal treatment of
claims based on a breach of a national law and of similar claims based on a breach
of the EU law.”" Therefore, the CCC had conducted a test of equivalence ac-
cording to the criteria established by the CJEU. By comparing the legal remedies
available to the foreigners pursuant to the Act on Foreigners’ and the Act on In-
ternational and Temporary Protection’, the CCC had reached a conclusion that
the Act on International and Temporary Protection, by implementing directly the
Asylum Procedures Directive 20137, provides for a higher degree of legal protec-
tion to the asylum seekers when compared to the foreigners residing (un)lawfully
in the RoC pursuant to the Act on Foreigners. Thus because the complaint sub-
mitted with an administrative court of first instance by an asylum seeker has an
automatic suspensory effect enabling them to reside lawfully in the RoC until the
complaint has been determined by that court, whereas the complaint submitted
with an administrative court of first instance by a forei